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DEPARTMENT OF HEALTH AND HUMAN SERVI CES
Office of Child Support Enforcenent
45 CFR Part 309

RI'N 0970- AB73

Tribal Child Support Enforcement Prograns

AGENCY: O fice of Child Support Enforcement (OCSE), Adm nistration for
Children and Fanilies, HHS.

ACTI ON: Notice of proposed rul enaki ng.

SUMMARY: The Administration for Children and Fam lies (ACF) is issuing
this notice of proposed rul emaking (NPRM to inplenent direct funding
to Indian Tribes and Tribal organi zations under section 455(f) of the
Social Security Act (the Act) as added by the Personal Responsibility
and Work Opportunity Reconciliation Act of 1996 (Public Law 104-193),
and anended by section 5546 of the Bal anced Budget Act of 1997 (Public
Law 105-33). Section 455(f) of the Act authorizes direct funding of
Tribal Child Support Enforcement (CSE) prograns neeting requirenments
contained in the statute and established by the Secretary by
regul ati on. These proposed regul ati ons address these requirenents and
rel ated provisions, provide guidance to Tribes and Tri bal organizations
on how to apply for and, upon approval, receive direct funding for the
operation of Tribal CSE prograns.

A separate interimfinal rule for conprehensive Tribal CSE prograns
i s published concurrently with this NPRMin this Federal Register. The
interimfinal rule enables Tribes and Tribal organizations currently
operating a conprehensive Tribal CSE programdirectly or through
agreenent, resolution, or contract, to apply for and receive direct
Tribal CSE funding.

DATES: Consideration will be given to witten conments received by
Decenber 19, 2000, and to comrents nmade for the record at public
consultations to be held by OCSE during the 120-day coment peri od.

ADDRESSES: Witten comrents should be subnmitted to the Office of Child
Support Enforcenent, Administration for Children and Famlies,



Department of Health and Human Services, 370 L'Enfant Pronenade, SW
Washi ngton, DC 20447, Attention: Director, Division of Policy and
Pl anni ng, Mail Stop: OCSE/DPP. Witten coments al so may be subnitted
at the OCSE public consultations to be held during the comment peri od.
You may al so transmt witten conmments electronically via the
Internet. To transmt comments electronically, or downl oad an
el ectronic version of the rule, you should access the Adm nistration
for Children and Families Welfare Reform hone page at ~ <A HREF=
"http://frwebgate. access. gpo. gov/ cgi -
bi n/ | eavi ng. cgi ?f romel eavi ngFR. ht m &anp; | og=Il i nkl og&anp; t o=htt p:// ww. acf. dhhs. g
ov/ hypernews/"''">http://frwebgate. access. gpo. gov/cgi -
bi n/ | eavi ng. cgi ?f romel eavi ngFR. ht m &anp; | og=Il i nkl og&anp; t o=htt p: // ww. acf. dhhs. g
ov/ hypernews/'' </ A> and follow any instructions provided. You
may al so submit comments by telefaxing to (202) 401-3444. This is not a
toll-free nunber.
Comments will be available for public inspection Mdnday through
Friday, 8:30 a.m to 5 p.m, on the 4th floor of the Departnent's
of fices at 370 L' Enfant Pronmenade, SW Washington, DC 20447.

FOR FURTHER | NFORMATI ON CONTACT: Tribal Child Support Enforcenent
Program (202) 205-4554, or OCSE Division of Policy and Pl anning, (202)
401- 9386.

Deaf and hearing-inpaired individuals may call the Federal Dua
Party Relay Service at 1-800-877-8339 from Monday through Friday
between the hours of 8 aam and 7 p.m, Eastern Tine.

SUPPLEMENTARY | NFORMATI ON
Comments on Proposed Rul e

Comrents shoul d be specific, address issues raised by the proposed
rul e, propose alternatives where appropriate, explain reasons for any
obj ections or recomended changes, and reference the specific section
of the proposed rule that is being addressed.

We will not acknow edge recei pt of the comments we receive.
However, we will review and consider all comrents that are germane and
recei ved during the comment period.

In the interest of providing Tribes with adequate tine to revi ew
and comment on this notice of proposed rul emaki ng, we nodified the
standard 60-day comrent period and allow for 120 days. This is
consistent with the extended 120-day coment period followi ng the July
22, 1998 publication of the Notice of Proposed Rul emaki ng for the
Tribal Tenporary Assistance for Needy Families Program (Tribal TANF)
and Native Enployment Works (NEW Program (63 FR 39366).

Publ i ¢ Consul tati ons

To obtain the broadest public participation possible on these
proposed rules, OCSE plans to conduct three public consultations during
the comment period. These consultations also are intended to further
solicit Tribal input on the Tribal Child Support Enforcenent Program
as mandated by Presidential Executive Menoranda on April 29, 1994, and
May 14, 1998.

We plan to publish a separate notice with the specific |ocations,
dates, and times of these consultations, and to mail notices to al
Federal ly recogni zed Indian Tribes and State |V-D agencies. Further
i nformati on regarding these consultations, including |ast-nnute



changes, will be available fromthe OCSE internet site (at
" www. acf. dhhs. gov/ prograns/cse/''), and from OCSE' s contractor for the
consul tati ons.

At the consultations, Federal officials will explain and answer
questions to clarify the proposed rules. Persons who attend the
consul tations may nmake oral presentations and/or provide witten
comments for the record at the consultations, at their option. They
al so may submit witten conmments to OCSE as expl ained earlier in this
preanbl e, at their option. W encourage persons who nmake ora
presentations at the consultations to submit witten comrents in
support of their presentations.

We encourage any person who wi shes to make an oral presentation on
t hese proposed rules at any of the consultations to preregister before
or at the consultation. We will provide specific information on
preregistration in the separate notice to be published on these
consultations. At the tine of preregistration, identifying informtion
about prospective presenters will be recorded, such as nane,
organi zation (if any), address, and tel ephone nunber, so that
presenters can be accurately identified and properly introduced at the
consul tations. Persons who preregistered will make their presentations
first; then, as tine allows, persons who did not preregister will nmake
their presentations. Presentations nust be about the proposed rule,
shoul d be specific, and should include specific recomendations for
changes where appropriate. In fairness to other participants,

presentations should be concise and will be linmted to a maxi mum of 10
m nutes each. To clarify presentations, we may ask questi ons.
Presentations will be recorded and included in the public record of

comments on the proposed rules, unless a comenter does not want his or
her comments to be on the record.

At the consultations, we cannot address participants' concerns
regardi ng the proposed rules, or respond to questions about the
proposed rul es other than questions asking for clarification. |nstead,
we will consider coments and recomrendati ons provided at the
consul tations, and witten comments and reconmendati ons subnmtted as
described earlier in this preanble, as we
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prepare the final version of these regul ations.
Statutory Authority

These proposed regul ations inplenment section 455(f) of the Socia
Security Act (the Act), as added by the Personal Responsibility and
Work Opportunity Reconciliation Act (PRWORA; Pub. L. 104-193) and
anmended by section 5546 of the Bal anced Budget Act of 1997 (Pub. L.

105- 33).

This proposed regulation is also issued under the authority granted
to the Secretary of Health and Human Services (Secretary) by section
1102 of the Act, 42 U . S.C. 1302. Section 1102 of the Act authorizes the
Secretary to publish regulations that may be necessary for the
ef ficient adm nistration of the functions for which the Secretary is
responsi bl e under the Act.

Section 455(f) of the Act, as anmended by Public Law 105-33, reads
as follows: " The Secretary nmay neke direct payments under this part to
an Indian tribe or tribal organization that denonstrates to the
satisfaction of the Secretary that it has the capacity to operate a



child support enforcement program neeting the objectives of this part,
i ncludi ng establishnment of paternity, establishnment, nodification, and
enforcenent of support orders, and |ocation of absent parents. The
Secretary shall pronul gate regul ati ons establishing the requirenments
whi ch nust be met by an Indian tribe or tribal organization to be
eligible for a grant under this subsection.'

Public Law 102-477 and Public Law 93-638

Public Law 102-477, the Indian Enpl oynent, Training and Rel ated
Servi ces Denonstration Act of 1992, established a denonstration program
under which Indian Tribes may integrate program services and
consol i date adm nistrative functions under Federally funded prograns
they administer for enploynment, job training, and rel ated services.
Chi |l d support enforcement is not an enploynent, job training, or
rel ated services program Therefore, child support funds nmay not be
i ncluded as part of a Tribal plan under Pubic Law 102-477, and Tri bes
nmust request child support funds directly from ACF.

Public Law 93-638, the Indian Self-Determ nati on and Educati on
Assi stance Act, authorizes self-determ nation contracts under which
Indian Tribes may plan, conduct, and adm nister certain prograns and
servi ces that are provided by the Federal governnent for the benefit of
I ndi ans because of their status as Indians. It also authorizes self-
governance conpacts and fundi ng agreenments under which Tribes may pl an
conduct, consolidate, and adni nister prograns, services, and functions
of the Departnment of the Interior and the Indian Health Service that
are otherwi se available to Indian Tribes or Indians. Child support
enforcenent is not anong the prograns and services that may be
contracted or conpacted pursuant to Public Law 93-638. Child support
enforcenent is not a program or service provided by the Federa
government for |ndians because of their status as Indians. Nor is it a
program service, or function of the Departnent of the Interior or the
I ndi an Health Service

Paperwor k Reduction Act of 1995

Under the Paperwork Reduction Act of 1995 (Public Law 104-13), al
Departments are required to submit to the Ofice of Management and
Budget (OVB) for review and approval any reporting or recordkeeping
requi rements inherent in a proposed or final rule. Interested parties
may comment to OVB on these requirenents as described bel ow. This NPRM
contains reporting requirenents at proposed 45 CFR part 309, and the
interimfinal rule for conprehensive Tribal CSE prograns contains
reporting requirenents at 45 CFR part 310. The Departnent has subnitted
these reporting requirements to OMB for its review

Proposed part 309 and part 310 contain a regul atory requirenent
that, in order to receive funding for an independent Tribal CSE
program a Tribe or Tribal organization nust subnmit an application
contai ning standard forns 424 and 424A and a plan describing how the
Tribe or Tribal organization neets or plans to nmeet the objectives of
section 455(f) of the Act, including establishing paternity,
establishing, nmodifying, and enforcing support orders, and | ocating
noncust odi al parents. Tribes and Tri bal organi zati ons nmust respond if
they wish to operate a Federally funded program 1In addition, any Tribe
or Tribal organization participating in the program would be required
to submt standard form 269 and form OCSE 34A and to subnmit statistica
and narrative reports regarding its Tribal CSE program The potentia



respondents to these information collection requirenents are
approximately 10 Federally recogni zed Tri bes, and Tribal organizations,
during Year 1; 65 additional Federally recognized Tri bes and Triba
organi zations during Year 2; and 75 additional Federally recognized
Tribes and Tri bal organizations during Year 3; for a three year tota
of 150 grantees. This information collection requirenent will inpose
the estimated total annual burden on the Tribes and Triba

organi zati ons described in the table bel ow

Number of Responses per
Aver age burden Tot al Annua
Information collection respondent s r espondent
per response Bur den
Year 1
SF 424, .. 10 1
0.75 7.5
SF 424A. . 10 1
3 30
SFE 269. .. 10 5
2 100
45 CFR 309--Plan. ....... ... .. 10 1
480 4,800
Form OCSE 34A. . ... . . . 10 4
8 320
Statistical Reporting...................... 10 1
24 240
Total . .o e
.............. 5,497.5
Year 2
SF 424, . e 75 1
75 56. 25
SF 424A. . 75 1
3 225
SF 269. .. 75 5
2 750
45 CFR 309--Plan. ........... .. 65 1
480 31, 200
Form OCSE 34A. . ... .. e 75 4
8 2,400
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Statistical Reporting...................... 75 1
24 1, 800
Tot Al . .



SFE 424, . . e 150 1
75 112.5
SFE A24A. . . e 150 1
3 450
SF 269. . . 150 5
2 1,500
45 CFR 309--Plan...........co .. 75 1
480 36, 000
Form OCSE 34A. . ... .. i 150 4
8 4, 800
Statistical Reporting...................... 150 1
24 3, 600
Tot Al . .o
.............. 46, 462. 5

Total Burden for 3 Years: 88, 391. 25.
Total Annual Burden Averaged over 3 Years: 29,463.75 per year

The Admi nistration for Children and Fanmilies will consider conments
by the public on this proposed collection of information in the
foll owi ng areas

& t; bulleté&gt; Evaluating whether the proposed collection is necessary
for the proper performance of the functions of ACF, including whether
the information will have practical utility;

& t;bullet&gt; Evaluating the accuracy of ACF s estimate of the burden of
the proposed collection of information, including the validity of the
nmet hodol ogy and assunpti ons used;

& t; bulleté&gt; Enhancing the quality, usefulness, and clarity of the
i nformation to be coll ected; and

& t;bullet&yt; Mnimzing the burden of the collection of information on
those who are to respond, including through the use of appropriate
automat ed, electronic, nmechanical, or other technol ogy, e.g.
permtting el ectronic subm ssion of responses.

OMB is required to nmake a deci sion concerning the collection of
i nformati on contained in these regul ati ons between 30 and 60 days after
their publication in the Federal Register. Therefore, a conment is best
assured of having its full effect if OVB receives it within 30 days of
publication. This does not affect the deadline for the public to
comment to the Department on the proposed regul ations. Witten comments
to OMB for the proposed information collection should be sent directly
to the following: O fice of Managenent and Budget, Paperwork Reduction
Project, 725 17th Street, NW Washington DC 20503, Attn: M. Wendy
Tayl or, Desk O ficer for ACF.

Regul atory Flexibility Analysis

The Secretary certifies, under 5 U S.C. 605(b), the Regulatory
Flexibility Act (Pub. L. 96-354), that these regulations will not
result in a significant inpact on a substantial nunber of snal
entities because the primary inpact of these regulations is on Triba
governnments. Tribal governments are not considered small entities under



the Act.
Executive Order 12866

Executive Order 12866 requires that regul ations be drafted to
ensure that they are consistent with the priorities and principles set
forth in the Executive Order. The Departnent has determined that this
proposed rule is consistent with these priorities and principles. The
proposed regul ations are required by PRAMORA and represent the proposed
regul ati ons governing direct funding to Tribal CSE agencies that
denonstrate the capacity to operate a CSE program i ncl uding
establishnment of paternity, establishnment, nodification and enforcement
of support orders, and |ocation of noncustodi al parents.

The Executive Order encourages agenci es, as appropriate, to provide
the public with neaningful participation in the regulatory process. As
descri bed el sewhere in the preanble, ACF consulted with Tribes and
Tribal organizations and their representatives to obtain their views
prior to the publication of this NPRM

Unf unded Mandat es

Section 202 of the Unfunded Mandates Reform Act of 1995, Public Law
104-4, (Unfunded Mandates Act) requires that a covered agency prepare a
budgetary i npact statenent before pronmulgating a rule that includes a
Federal mandate that may result in the expenditure by State, |ocal and
Tri bal governnents, in the aggregate, or by the private sector, of $100
mllion or nore in any one year. |If a covered agency nust prepare a
budgetary i npact statenment, section 205 further requires that it sel ect
t he nost cost-effective and | east burdensonme alternative that achieves
t he objectives of the rules and is consistent with the statutory
requi renments. In addition, section 203 requires a plan for informng
and advi sing any small governnent that may be significantly or uniquely
i mpacted by the proposed rule.

We have determ ned that the proposed rule is not an economcally
significant rule and will not result in the expenditure by State,
| ocal, and Tribal governments, in the aggregate, or by the private
sector, of nmore than $100 mllion in any one year. The follow ng are
estimated annual expenditures under the Tribal CSE Program FY 2000- $0;
FY 2001-%$4.3 nmillion; FY 2002-%$17.6 mllion; FY 2003-$34.8 mllion; FY
2004-%44.8 mllion; FY 2005-%$49.2 million. Accordingly, we have not
prepared a budgetary inpact statenent, specifically addressed the
regul atory alternatives considered, or prepared a plan for informng
and advi sing any significantly or uniquely inpacted snmall government.

Congr essi onal Revi ew

This proposed rule is not a major rule as defined in 5 U S. C
Chapter 8.

Assessnent of Federal Regul ations and Policies on Families

Section 654 of the Treasury and General Governnment Appropriations
Act of 1999 requires Federal agencies to determ ne whether a proposed
policy or regulation may affect fanmily well-being. If the agency's
conclusion is affirmative, then the agency nmust prepare an inpact
assessnment addressing criteria specified in the |law. W have determ ned
that this proposed regulation may affect fanmily well-being as defined



in section 654 of the law and certify that we have made the required

i npact assessnent. The purpose of the Tribal Child Support Enforcenent
Programis to strengthen the econonm c and social stability of famlies.
This proposed rule gives flexibility to Tribes and Triba
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organi zati ons to design prograns that serve this purpose. The rule will
have a positive effect on famly well-being. |nplementation of Triba
CSE prograns will result in increased child support enforcenent
services, including increased child support payments, for Triba

servi ce popul ations. By helping to ensure that parents support their
children, the rule will strengthen personal responsibility and increase
di sposable fam |y incone.

Executive Order 13132

Executive Order 13132 on Federalismapplies to policies that have
federalisminplications, defined as "“regul ations, |egislative comments
or proposed | egislation, and other policy statenents or actions that
have substantial direct effects on the States, on the relationship
bet ween the national governnment and the States, or on the distributions
of power and responsibilities anong the various |evels of governnment.'
This rul e does not have federalisminplications for State or |oca
governnments as defined in the Executive Oder

Backgr ound

The Child Support Enforcenent Program was established in 1975 under
title I'V-D of the Social Security Act as a joint Federal/State
partnership. The goal of the Child Support Enforcenent Program (al so
known as the title IV-D progranm) is to ensure that both parents
financially support their children. The |IV-D program | ocates
noncust odi al parents, establishes paternity, establishes and enforces
support orders, and collects child support paynents from parents who
are legally obligated to pay.

The United States Constitution recognizes all treaties nmade under
the authority of the United States, including treaties with |Indian
Tribes, as the " “suprene Law of the Land.'' The Constitution, Federa
Il aw, and court decisions establish Indian affairs as a uni que area of
Federal concern. The United States pledges in treaties to protect
I ndi an Tribes, thereby establishing one of the bases for the Federa
trust responsibility and the governnent-to-government relationship with
I ndian Tribes. These fundanental principles continue to guide nationa
policy towards Indian Tribes. The Federal policy to support and
strengthen Tribes' right to self-determ nation has been firmy
established and reaffirmed by every U.S. President for nore than thirty

years.
On April 29, 1994, at a historic neeting with the heads of Triba
governnents, President Clinton reaffirmed the United States' "~ unique

l egal relationship with Native Anerican tribal governnents as set forth
in the Constitution of the United States, treaties, statutes, and court
decisions'' and issued a nenorandumto all executive departnents and
agenci es of the Federal Governnent, stating that: " As executive
departnments and agenci es undertake activities affecting Native Anerican
tribal rights or trust resources, such activities should be inplenmented
in a know edgeabl e, sensitive manner respectful of triba



sovereignty.'

The President's nmenorandumrequires that in all activities relating
to or affecting the governnment or treaty rights of Indian Tribes, the
executive branch shall

(1) Operate within a government-to-governnent relationship with
Federal |y recogni zed I ndian Tri bes;

(2) Consult, to the greatest extent practicable and to the extent
permtted by law, with Indian Tribal governments before taking actions
that affect Federally recognized Indian Tribes;

(3) Assess the inpact of agency activities on Tribal trust
resources and assure that Tribal interests are considered before the
activities are undertaken;

(4) Renove procedural inpedinents to working directly with Triba
governnents on activities that affect trust property or governmental
rights of the Tribes; and

(5) Work cooperatively with other agencies to acconplish these
goal s established by the President.

The Departnent and the Office of Child Support Enforcenent are
committed to carrying out the letter and spirit of this directive in
the promul gati on of regul ati ons establishing the requirenents which
must be met by Tribes and Tribal organizations to be eligible for
direct funding and in all dealings with Tribes.

Tribal Child Support Enforcenent

Prior to enactnent of the Personal Responsibility and Work
Opportunity Reconciliation Act of 1996 (PRWORA), title IV-D of the Act
pl aced authority to administer the delivery of |IV-D services solely
with the States. However, on nost Indian reservations, the authority of
State and | ocal governnents is limted or non-existent. The
Constitution, nunmerous court decisions, and Federal |aw clearly reserve
to Indian Tribes inportant powers of self-government, including the
authority to make and enforce laws, to adjudicate civil and crimna
di sputes (including donestic relations cases), to tax, and to |icense.
Consequently, States which have attenpted to provide |IV-D services on
Tribal |ands have generally been constrained in their abilities to
establish paternity and establish and enforce child support orders.
Cooperative agreenents between Tribes and States have hel ped bring
child support services to sone reservations.

Prior to enactnent of PRWORA, Federal funding under title IV-D of
the Act was |imted to funding State child support enforcenent prograns
and there was no direct Federal funding to Tribes for child support
enforcenent activities. Federal funding was avail able, through the
State, for eligible expenditures of a Tribe pursuant to a cooperative
agreenent with the State, under which the State del egated functions of
the I'V-D programto the Tribal entity. The Tribal entity was required
to comply with all aspects of title IV-D of the Act applicable to the
function or functions delegated to the Tribe. Only under these
ci rcunst ances was Federal reinbursenment under title IV-D available to
the State for costs incurred by the Tribal entity for performng IV-D
functions.

For the first tinme in the history of the program PRWORA provi ded
authority under title IV-D of the Act for direct funding of Tribes and
Tri bal organi zations for operating child support enforcenent prograns.
Section 455(f) of the Act provides, " ~The Secretary may nake direct
paynments under this part to an Indian tribe or tribal organization that
denonstrates to the satisfaction of the Secretary that it has the



capacity to operate a child support enforcenent program neeting the
objectives of this part, including establishment of paternity,
establ i shnment, nodification, and enforcenment of support orders, and

| ocati on of absent parents. The Secretary shall pronul gate regul ations
establ i shing the requirements which nust be net by an Indian tribe or
tribal organization to be eligible for a grant under this subsection.'
The Departnent of Health and Human Services (HHS) recogni zes the unique
rel ati onshi p between the Federal Governnent and Federally recognized
Indian Tribes and reflects this special governnent-to-governnent
relationship in the inplenentation of the Tribal provisions of PRAODRA
The direct Federal funding provisions provide Tribes with an
opportunity to design their own child support progranms to neet the
needs of the Tribes' children and their fanmlies.

Tribes may exercise their right to self-deternination by deciding
whet her or not to operate a Tribal CSE program Tribes which choose to
adm nister a Tribal CSE program neeting the objectives of title IV-D of
the Social Security Act will have consi derable
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flexibility to devel op and adm ni ster progranms consistent with Triba
laws and traditions. In this NPRM we have set forth regul ations that
all ow for accommodation for unique Tribal situations in many
ci rcunst ances. However, we believe there nust be sone degree of
conparability anmong the Tribal and State |V-D prograns in the
nati onwi de child support enforcenent program
Title I'V-D gives the Secretary broad and exclusive authority to
establish duties and responsibilities of Tribes and Triba
organi zations in the operation of Tribal CSE prograns and whi ch neet
the objectives of title I'V-D. While section 455(f) particularly nanmes
establ i shment of paternity, establishment, nodification and enforcenent
of support orders, and |ocation of absent parents as objectives of
title IV-D, this is a non-exclusive list. Title IV-D, as anended, was
enacted by Congress "~ for the purpose of enforcing the support
obl i gati ons owed by noncustodial parents to their children * * * and
assuring that assistance in obtaining support will be avail able under
(I'V-D) to all children (whether or not eligible for assistance for aid
under part A) for whom such assistance is requested. * * *'' See S.
Rep. No. 1356, 93rd Cong., 2d Sess. (1974) and S. Rep. No. 387, 98th
Cong., 2d Sess. (1984). We interpret the purpose or objectives of title
IV-D in a manner that includes Indian children in the class of
i ndi vidual s for whom assi stance in obtaining support is available under
the Act and believe that section 455(f) nust be read in a nanner that
is consistent with this interpretation. Exercise of the Secretary's
broad authority under title IV-D to establish duties and
responsibilities of Tribes and Tribal organizations in the operation of
Tribal CSE prograns is an essential part of the coordinated Federal -
State-Tribal effort to ensure that absent parents support their
children. Therefore, we believe that all |V-D prograns nmust have in
conmon a m ni mum set of fundamental characteristics to ensure that the
obj ectives of title IV-D are inplenented. This proposed rule sets forth
the requirenments that nust be nmet in order for a Tribe or Triba
organi zation to receive direct funding for such |IV-D prograns.
Alternatively, if a Tribal entity chooses not to undertake
responsibility for operation of a |IV-D program section 454(33) of the
Act provides that State |V-D agenci es may negoti ate cooperative
agreenents with a Tribe to ensure Tribal children and famlies receive



nmuch- needed support services. Under section 454(33) cooperative
agreenents, the funding relationship is between the State and the
Federal government.

As a result of PRAORA, title IV-D of the Act recogni zes a nunber of
ways in which IV-D services may be provided on Tribal | ands:

& t;bullet&gt; A State and Tribe or Tribal organization under a State |V-
D program provi de for the cooperative delivery of child support
enforcenent services in Indian country pursuant to a cooperative
agreenent under section 454(33) of the Act.

& t;bullet&gt; A State or local |V-D agency provides child support
enforcenent services on Tribal |ands pursuant to an agreenent under
which the Tribe agrees to recognize the State or county jurisdiction on
Tribal lands for the specific purpose of child support enforcenent.

& t;bullet&gt; A State provides child support enforcenent services on
Tribal |ands because it has jurisdiction in Indian country that is
lawful |y exercised under Public Law 83-280. Since Public Law 83-280
del egated Federal jurisdiction to sonme States, the jurisdiction of
tribal courts remains concurrent with the States to the sane extent
that it was concurrent with the Federal governnent prior to enactnent
of the law. As a result of the Indian Civil Rights Act of 1968 (25
U.S.C. 1301-03), a Tribe must consent to any additional assunptions of
State Public Law 83-280 jurisdiction after enactnment of this statute.

To the extent that State jurisdiction is lawfully exercised within
I ndi an country, such civil grant of authority is for adjudicatory
jurisdiction only.

& t;bullet&gt; A State and Tribe or Tribal organization under a State |V-
D program provide for the delivery of child support enforcenent
services in Indian country pursuant to a cooperative agreenent in
effect prior to August 22, 1996, the date of enactnment of PRWORA.

& t;bullet&yt; A Tribe or Tribal organization operates a child support
enforcenent programthat neets the requirenments for such a program
established by the Secretary in regul ati ons pronul gated pursuant to
section 455(f) of the Act.

This regul ati on addresses only Tribal CSE program requirements for
di rect fundi ng under section 455(f) of the Act.

Consul tati on Process

The Adm nistration for Children and Families and the Departnment of
Heal t h and Human Services are comritted to consulting with Indian
Tri bes on a governnent-to-governnent basis. In conpliance with the
mandate to pronul gate regul ations for direct funding of Tribal CSE
programs, in 1998 the Federal O fice of Child Support Enforcenent,
Native American Program ( OCSE- NAP), conducted a series of six Nation-
to-Nation consultations with Indian Tribes, Tribal organizations and
other interested parties with the goal of obtaining Tribal input prior
to publishing the NPRM for direct funding for Tribal CSE programs. In
response to Tribal concerns, the consultations were conducted to obtain
mexi mum Tri bal input, as mandated by Presidential Executive Menoranda
of April 29, 1994, and May 14, 1998, before proposed regul ati ons were
drafted.

The consultations were designed to solicit Tribal input prior to
the drafting of any Federal regulations for direct funding to Tribes
and Tribal organizations to operate their own child support enforcenent
programnms. The consultations were held across the country to allow for
greater opportunity for Tribal participation. The consultation sites
wer e Al buquerque, New Mexico; Portland, Oregon; Nashville, Tennessee;



Fai r banks, Al aska; Washington, DC; and Prior Lake, M nnesota on the
Shakopee I ndian reservation. In addition, a toll free "~ 800""' nunber
was created to allow for additional coments and input by Tribes and
Tri bal organi zations. After the consultation process ended, OCSE
solicited further input fromindividual participants fromthe previous
consul tati ons who had expressed an interest in hel ping OCSE to
understand the issues raised during the consultation process.

Each of the consultations lasted for 2\1/2\ days and conprised two
distinct parts. The first part was an overview of the National Child
Support Enforcenment Program This session was designed to provide
participants with basic information about child support enforcenent so
that they would be better informed for the actual consultations. This
portion of the consultation consisted largely of information sharing by
Federal OCSE staff. It was designed for those newto the Tribal child
support enforcenent arena as well as those who needed additiona
background i nformati on about paternity establishment and child support
enforcenent. In addition, this first portion of the consultation
doubl ed as informal training for Tribal child support enforcenent
staff.

The second and | onger part of the consultation was devoted to
Federal staff listening to Tribal input regarding the regulations. OCSE
used neutral Native American facilitators to help focus the di scussion
to | eave Federal officials free to listen, and to help draw i nput and
questions fromall participants.
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In order to effectively coordinate the six consultations and obtain
Tribal input, OCSE utilized American Indian experts in the field of
child support enforcement fromthree perspectives. These perspectives
were divided into three distinct tracks: Tribal |eadership, |egal, and
soci al work. The use of the three distinct tracks was the nost
ef fective means of reaching the various Tribal constituencies, as it
all owed participants to focus in the areas of npbst interest to them

The Tribal |eadership track addressed the questions and concerns of
Tribal | eadership with specific attention being paid to the
i mpl enmentation of the Tribal CSE provisions and satisfaction of the
requi renments for the Secretary to issue regulations. The options and
choi ces of Tribal governnents regarding Tribal CSE program
i npl ementation were the primary topics of discussion

The | egal track addressed specific areas of |egal concern that
Tribes had regarding the Tribal CSE regulations. In the |legal track
the concerns and questions of Tribal attorneys, Tribal court judges,
and those associated with the | egal aspect of the welfare reformlaw
wer e addressed. Legal specialists in Tribal child support enforcenent
were utilized to present the Tribal CSE information

The social worker/practitioner track addressed the questions and
concerns of Tribal staff who would be inplenmenting the Tribal CSE
provi sions of PRAORA. This track focused upon the types of issues and
situations that may confront front-line Tribal CSE workers before,
during, and after the inplenentation of the options avail abl e under the
Tribal CSE provisions of PRWORA. In addition, Tribal CSE workers
suggesti ons and reconmendations to i nprove the inplenmentation of Triba
CSE programs were elicited and di scussed.

A general session allowed Tribes the opportunity to present their
concerns and ask questions about the consultation process. Tribes made
very clear that they desired the opportunity to present their concerns



and questions in an unfettered fashion to Federal officials. This fina
session allowed participants the opportunity to review, discuss, and
summari ze their input into the Tribal CSE regul ations. The three
facilitators conducted presentations so that all participants and
Federal officials could hear concerns raised in each track. This was
foll owed by a general discussion by all participants that all owed
addi ti onal conments and concerns to be addressed and brought to the
attention of Federal officials.

Tri bal |ssues of Concern

The consul tations were successful in eliciting a wide range of
questions, issues, concerns, and suggestions. W have worked to ensure
that information and concerns raised in the consultations were shared
with both staff working on individual regulatory issues and key
poli cymakers. The government-to-governnent consultations were very
useful in identifying key issues and eval uating policy options. Severa
i ssues were repeatedly raised during the consultations, and they are
summari zed bel ow.

1. Sovereignty

One of the primary issues of concern was that of Triba
sovereignty. Federally recogni zed I ndian Tribes have a uni que
government -t o- governnent relationship with the Federal government and
want to ensure that nothing is done to threaten or |lessen their status.

We recogni ze the status of Tribes and have attenpted to convey
flexibility and recognition of the status of Tribes in the proposed
rule. The regul ation recogni zes the relationship by supporting:

& t;bullet&gt; Tribes' right to design child support prograns that
reflect their laws, traditions, and custom consistent with Federal |aw
and regul ati ons.

& t;bullet&gt; Tribes' right to exercise self-deternination and decide
whet her or not to operate a Tribal CSE program

& t;bullet&gt; The direct funding relationship between Tribes and the
Federal governnent.

2. Jurisdiction

Tri bes are very concerned about jurisdictional issues involved in
the enforcenment of Tribal CSE. Sone of these issues are concurrent
jurisdiction, court order nodifications, collections from other
jurisdictions, jurisdiction under Public Law 83-280 (conmonly referred
to as Public Law 280), jurisdiction between a Tribe and States, and
jurisdictional issues between Indian Tribes. Participants raised
questions about the role of the Indian Child Wel fare Act. They al so
rai sed concerns about the need to clearly define the recipients of
Tri bal CSE program services.

The proposed regul ati ons do not address the issue of jurisdiction.
Fundanental ly, the jurisdiction of a Tribal CSE programw || be
determined by Tribal |aw and the jurisdiction of the Tribe's courts or
adm ni strative process, and by applicable Federal law (as in the case
of Public Law 280 States and Tribes). In practice a Tribe's CSE
““service area'' will be determined by the jurisdiction of its courts
or administrative process.

3. Full Faith and Credit



Tribes are concerned with the application and inpact of the Federa
Full Faith and Credit for Child Support Orders Act (28 U. S.C. 1738B) on
their child support enforcenent cases and orders. WII| this |aw erode
Tribal sovereignty? WIIl States or other Tribal courts give full faith
and credit to a Tribe's judgnent or Tribal CSE orders? Must Tribes give
full faith and credit to States and other Tribal CSE orders and
judgments? WIlIl Tribes have any ability to adjust or abrogate |arge
arrearages accrued by a Tribal nmenber under a State child support
order? WIIl Tribal courts be able to adjust the current anopunt of such
a State order to reflect the Ievel of income and earnings potential of
Tribal menmbers? WIIl there be reciprocity of enforcenent of Triba
decrees and State decrees in courts?

In order for child support enforcenment to succeed in Indian
country, it is inportant for State and Tri bal governments to work
together. Wt remind States that Tribes have a right under law to
operate their own prograns. States should cooperate in giving ful
faith and credit for Tribal child support orders. Likew se, Tribes
shoul d cooperate with States in giving full faith and credit for State
child support orders.

The Full Faith and Credit for Child Support Orders Act (28 U.S.C

1738B(b)) defines "“State'' to include "““Indian country (as defined in
section 1151 of title 18).'' This nmeans that throughout the Full Faith
and Credit for Child Support Orders Act provisions, wherever the term
"“State'' appears it nmust be read to include T Tribe'' as well. The

Full Faith and Credit for Child Support Orders Act defines "~“child
support order'' to be "“a judgenent, decree, or order of a court
requiring the paynent of child support in periodic ambunts or in a lunp
sum'' and ““court'' to nean a ~“court or administrative agency of a
State that is authorized by State law to establish the amount of child
support payable by a contestant or nmake a nodification of a child
support order."

Section 1738B(c) of the Full Faith and Credit for Child Support
Orders Act states that ““A child support order nade by a court of a
State is nade consistently with this section if--

(1) A court that makes the order, pursuant to the |laws of the State
in which the court is |located and subsections (e), (f), and (g)--
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(A) Has subject matter jurisdiction to hear the matter and enter
such an order; and

(B) Has personal jurisdiction over the contestants; and

(2) Reasonable notice and opportunity to be heard is given to the
contestants.'

Section 1738B(a) of the Full Faith and Credit for Child Support
Orders Act requires ~“the appropriate authorities of each State'' to
““enforce according to its ternms a child support order made
consistently with this section by a court of another State. * * *'' W
believe that this neans that where a Tribal court or adm nistrative
agency nmkes a child support order that is consistent with 28 U S.C
1738B(c), that order nust be enforced by the State and where a State
court or administrative agency nmakes a child support order that is
consistent with 28 U.S.C. 1738B(c), that order nust be enforced by the
Tri be.

In the situation where a Tribal court or administrative agency
establishes a child support order consistent with 28 U. S.C. 1738B(c)



and subsequently the obligor Tribal menmber noves off-reservation, the
Tribe would | ose jurisdiction over that Tribal nenber, but States would
have to enforce that Tribal child support order according to its terns
the sane as they would have to enforce a valid child support order from
any other State.

In the situation where a State court or adm nistrative agency
establishes a child support order consistent with 28 U S.C. 1738B(c)
and subsequently the obligor Tribal nmenber nobves on-reservation, the
Tribe, under 28 U S.C. 1738B(a), would have to enforce that State child
support order according to its ternmns.

VWil e Tribes cannot adjust State orders retroactively or reduce
arrearages owed under State orders, there are ways to ensure support is
set based on an individual's ability to pay. Tribes can set orders
based on guidelines and ability to pay. A State could accept |ess than
the full paynent of arrearages assigned to the State on the sane
grounds that exist for conprom se and settlement of any other judgnent
in the State. However, under the ternms of FFCCSOA, a Tribe or Triba
organi zation may not nodify a child support order issued by a State if
such order conplies with 28 U.S.C. 1738B(c) unless the issuing State no
| onger has continuing, exclusive jurisdiction and the Tri be has proper
jurisdiction to issue orders or the parties file witten consent to the
nodi fication. If no party or the child reside in the issuing State, the
Indian Tribe may nodify and enforce the order by registering that order
with the State with jurisdiction over the non-noving party. In the
absence of assignment, child support arrears may only be conpromni sed by
an agreenent between the obligee and obligor. W encourage States and
Tribes to work together on this and ot her issues.

4. Access to Federal Processes, Privacy Concerns and Computer Systens

Tribes want to know if they will be able to access the Federa
Parent Locator Service (FPLS) and the Federal Income Tax Refund O f set
Program They also desire to set up their own CSE conputer systens.

Tri bes have privacy concerns relating to data collected by Tribes on
their nenbers, which they do not want nmade public.

Tribes may access the FPLS through either a State Parent Locator
Service or by a secured electronic nmeans in accordance with
i nstructions issued by the Secretary. W are soliciting comments, in
anot her section of this preanble, on the devel opnment of options for
direct Tribal access to FPLS. W are al so coordinating with the IRS to
determine the extent to which Tribes may have access to tax return
informati on for |ocate and enforcenent purposes.

The Internal Revenue Code does not provide direct access by Tribes
to the Federal |Inconme Tax Refund Offset process. However, Tribes and
Tri bal organi zations may access the Federal |nconme Tax Refund O f set
Program by submittal through State IV-D offices. This issue is
addressed in nore detail in a |ater section of the preanble.

Under these proposed rules, the reasonable and all owabl e costs of
devel opi ng and operating Tribal CSE conputer systens are eligible for
Federal fundi ng under an approved Tribal CSE program W agree that the
nature of child support data is highly confidential and, therefore, the
proposed rul e incorporates strict safeguarding requirenents.

5. Paternity

There are Tribal concerns surroundi ng the establishment of
paternity by Tribal tradition versus genetic testing. There are also



privacy concerns regardi ng access to data obtained fromany genetic
testing. WIIl States honor Tribal paternity judgnents based on Triba
| aw, code, tradition, and custonf

The proposed rul e recogni zes the unique nature of Tribal |aw and
tradition and seeks to ensure that Tribal tradition, custons and
practices are honored. Establishnment of paternity for child support
pur poses does not automatically enroll mnor children into Tribes. Each
Tri be has codes that address Tribal nenbership requirenents. Tribes
will continue to determ ne nenbership in accordance with their
enroll ment criteria. Privacy, as addressed previously, is crucial to
the success of the program and the protection of individual rights,
bot h I ndi an and non-1ndi an alike.

We believe that under the State-enacted Uniforminterstate Famly
Support Act (U FSA) statutes and the Full Faith and Credit for Child
Support Orders Act, States are required to honor Tribal child support
orders based on paternity establishment pursuant to Tribal law, in the
same manner that a Tribe is conpelled to honor a State child support
order based on a State's deternination of paternity.

6. Fundi ng

A significant concern is how Tribes will be funded to operate
Tribal CSE programs. WIIl grants to Tribes be funded at the 100 percent
level ? WII Tribes have | unp sum paynents and access to incentives?

W Il the funding nechanismafford all Tribes a reasonabl e base amount?
Can there be privatization of services under funding? Do Tribes have to
negotiate their funding level with States? |Is there a match

requi renent ? How nuch noney will be available for Tribal CSE prograns?

Under this proposed rule, funding will be awarded for 90 percent of
the total amount of estimated and approved costs necessary for a Tribe
or Tribal organization to operate an approved Tri bal CSE program for
the first three years of operation of a full Tribal CSE program under
Sec. 309.65(a). We are proposing a 10 percent non-Federal match in cash
and/or in kind from Tri bes and Tri bal organi zations, with provisions
for waiver of this matching requirenent for Tribes and Tri ba
organi zations that |ack sufficient resources. After a Tribe has
operated a full CSE program for three years at the 90 percent match
rate (not including any period of start-up funding), the Tribe's match
woul d be increased to 20 percent and the Federal matching rate would be
reduced to 80 percent. However, within five years of publication of the
final rule, if the Secretary determ nes based on experience gai ned
t hrough operation of child support Tribal programs and consultation
with Tribes that the 80/20 natch rate is disruptive to the program and
i mposes hardship to Tribes, the regulations will be revised
accordingly.

While this level of Federal matching is higher than the current 66
percent matching rate available to States for
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nost title IV-D activities, it is akin to the higher Federal financia
support States received in the early years of their prograns. At that
time the conbination of Federal matching and incentive paynents
supported about 93 percent of a State's |V-D expenditures.

See proposed regul ations at Subpart D--Tribal CSE Program Fundi ng,
for a discussion on the proposed match and how funding will be nade
avai | abl e. The proposed regulation allows for start-up costs and



explicitly allows Tribes and Tribal organizations full flexibility to
operate all or part of their programs and to contract w th other
entities--e.g., other Tribes, States, private organizations--to operate
ot her portions of the program Any conbination is acceptable provided
all requirenments of the regulations and statute are net.

7. Existing Cooperative Agreenents

How wi I | existing cooperative agreenments be affected? Can Tri bes
reach new cooperative agreenments? Can old cooperative agreenents be
amended?

I ndian Tribes operating directly funded Tribal CSE prograns wll
find that the nature of their relationships with States has changed.
For many Tribes, direct funding under section 455(f) will effectively
repl ace or supersede their cooperative agreenents with States. Tribes
operating Tribal CSE prograns under section 455(f) nmay obtain services
fromother entities, including States, through contracts or cooperative
agreenents. However, in this context, " “cooperative agreenents'' has a
di fferent meani ng than under section 454(33). Cooperative agreenents
reached in these situations, i.e., under section 455(f), will be for
the purpose of a Tribe's obtaining services for its programfrom
anot her source, rather than providing services under the auspices of a
State's |V-D program i.e., under section 454(33).

8. Techni cal Assistance

Is it available? Who will provide the technical assistance? WII
noney be available for infrastructure devel opment?
OCSE wi | | provide technical assistance to Tribal CSE agencies

operating Tribal CSE prograns. In addition, this rule proposes that
Tribes be able to use grant funds to obtain technical assistance from
ot her Tribes, States and vendors and to provide technical assistance to
ot her Tribes and States.

9. Eligibility/Start-up Costs

VWio will be eligible to operate a Tribal CSE progranf? How quickly
will a Tribe or Tribal organization be expected to have its program
operational? WIIl there be provisions for start-up costs?

We propose that Federally recognized Tribes and Tri ba
organi zations with at |east 100 children under the age of majority as
defined by Tribal |law or code and within their jurisdiction are
eligible to apply to directly operate a Tri bal CSE program W
encourage Tribes with fewer than 100 chil dren under the age of mmjority
within their jurisdictions to consider entering into consortia
arrangenents with other Tribes, so that the combi ned total nunber of
children under the age of majority within the Tribes' jurisdictions is
100 or nore. These consortia could qualify as Tribal organizations for
direct Tribal CSE funding. These arrangenents coul d assist participants
in providing efficient and effective child support enforcenent
servi ces.

We anticipate that sone Tribes and Tribal organizations will need
time to structure prograns and put in place the necessary |aws and
procedures. Accordingly, we propose to nmeke start-up funding avail able
for a maxi mum of two years, during which tinme we expect the Tribe or
Tribal organization to make satisfactory progress in putting the
required elenments of a full CSE programin place. By the end of this



start-up phase, we expect the Tribe to be able to operate-either
directly or via contracts or agreements with other parties-all required
el ement s.

Regul at ory Reform

In its latest Document Drafting Handbook, the O fice of the Federa
Regi ster supports the efforts of the National Performance Revi ew and
encour ages Federal agencies to produce nore reader-friendly
regul ations. In a nmeno dated June 1, 1998, the President urged the use
of plain | anguage in Government writing. In drafting this proposed
rule, we have paid close attention to this guidance.

Regul at ory Phil osophy

Federal statutory and regulatory requirenents on State child
support prograns have evol ved and grown nore specific over tinme. Mny
Tribes are just beginning to provide child support services to
famlies. We intend to work with Tribal CSE agencies to ensure that
their ability to establish Tribal child support programs is
strengt hened and fine-tuned over tine. Regul ati ons governing Tribal CSE
prograns must accommodate the differences between the new CSE prograns
of Federally recognized Tribes, which have a uni que governnent-to-
governnent relationship with the Federal governnent, and State CSE
prograns, which have evol ved over the |ast two dozen years.

For the first tinme in the history of the Child Support Enforcenent
program Tribes are specifically nmentioned in the |law. Section 455(f)
of the Act, as added by PRWORA, gives OCSE an opportunity to provide
direct funding to Indian Tribes in an unprecedented manner and to
support Tribal self-determ nation. These regul ations reflect OCSE s
commitment to partnership with Tribes and Tri bal organizations.

Scope of Rul emaki ng

This regul ation focuses on the explicit requirement in section
455(f) of the Act, which allows the Secretary to make direct paynents
to Tribes and Tribal organizations that denonstrate the capacity to
operate a CSE program which neets the objectives of title IV-D of the
Act, including establishnment of paternity, establishnent, nodification,
and enforcenent of support orders, and |ocation of absent parents.

We propose to anend the Federal child support regul ations by adding
a new part 309, Tribal Child Support Enforcement (CSE) Program under
title 45 of the Code of Federal Regulations. This NPRM proposes to
establish a basic regulatory structure for the Tribal CSE programin
proposed part 309, which consists of subparts A through F.

In the separate interimfinal rule published concurrently with this
NPRM we are codifying interimfinal regulations for Tribes and Triba
organi zations that currently operate conprehensive CSE programs. The
interimfinal rule adds a new part 310, Conprehensive Tribal Child
Support Enforcement (CSE) Prograns, to the Federal child support
regul ations. 45 CFR Part 310 is effective upon publication of the
interimfinal rule.

In this NPRM we are proposing for public coment essentially the
same set of requirenments as are in subparts A through F of the interim
final rule, with the foll ow ng exception. The NPRM i ncl udes proposed
provi sions both for Tribes and Tribal organizations that already are
able to operate full, conprehensive CSE programs, and for Tribes and



Tri bal organizations that do not already operate conprehensive CSE
programs and need program devel opment funding for start-up CSE
programs. Because the interimfinal rule applies only to Tribes and
Tri bal organi zati ons that already operate conprehensive CSE prograns,
it does
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not include provisions for program devel opnent funding for start-up CSE

programnms. (The proposed program devel opnment start-up provisions in this
NPRM are in Secs. 309.15(b)(2), 309.25(d), 309.65(b), 309.65(c), and

309. 150.)
We will develop final rules for Tribal CSE progranms based on
comments on this NPRM and the interimrule. The final rules will apply

to all Tribal CSE progranms. We expect the final rules to be codified at
45 CFR part 309. When the final rules for Tribal CSE prograns are
publ i shed, 45 CFR part 310 (the interimfinal rule) will be deleted
fromthe Federal child support regul ations.

Di scussi on of Regul atory Provisions

The following is a discussion of all the regul atory provisions
included in this NPRM The discussion follows the order of regulatory
text, addressing each subpart and section in turn.

Subpart A--Tribal Child Support Enforcenent (CSE) Program Genera
Provi si ons

What Does This Part Cover? (section 309.01)

I n paragraph (a), we propose that part 309 prescribe the rules for
i mpl enenting section 455(f) of the Social Security Act (the Act).
Section 455(f) of the Act authorizes direct grants for Indian Tribes
and Tribal organi zations to operate child support enforcement prograns.

I n paragraph (b), we propose that these regul ations establish the
requi renents that nust be nmet by Indian Tribes and Tribal organizations
to be eligible for grants under section 455(f). They al so establish
requi renments for: Tribal CSE plan and application content, subm ssion
approval, and amendment; program fundi ng; program operation; uses of
funds; accountability; reporting;, and other program requirenents and
procedures.

In recognition of the unique legal relationship the United States
has with Tribal governnments, these regulations will be applied in a
manner that respects and pronotes the governnent-to-governnent
rel ati onshi p between Federally recognized Indian Tribal governnments and
the United States governnent and Tribal self-determ nation

VWhat Definitions Apply to This Part? (section 309.05)

This section of the proposed rule includes definitions of sone
terms used in part 309. In drafting this section, we have defined those
terms used in the proposed rule that nust be understood consistently by
all who use these rules. Most terns are self-explanatory, e.g.
acronyns or shortened versions of longer titles. Only five bear further
explanation in this preanble.

We define CSE services as "~ “the services that are required for
establishnment of paternity, establishnent, nodification, and



enforcenent of support orders, and |location of noncustodi al parents as
required in title I'V-D of the Act, this rule, and the Tribal CSE plan
In some situations, the appropriate service may be for a Tribe or
Tribal organization to refer an applicant for CSE services to another
Tri bal CSE agency or a State |IV-D agency.'

We define Indian as ~“a person who is a nenber of an Indian
Tribe.'' This is the same as the definition of this termin section 4
of the Indian Self-Deternination and Educati on Assistance Act, Public
Law 93-638.

We define Indian Tribe and Tribe as ~“any Indian or Al aska Native
Tri be, band, nation, pueblo, village, or community that the Secretary
of the Interior acknow edges to exist as an Indian Tribe and includes
inthe list of Federally recogni zed I ndian Tribal governments as
published in the Federal Register pursuant to 25 U S.C. 479a-1.'' This
definition includes the definition of ““Indian tribe'' from section 102
of the Federally Recognized Indian Tribe List Act of 1994, Public Law
103-454 (25 U.S.C. 479a), which also is included at 18 U S.C. 228,
"“Failure to pay legal child support obligations.'

Because child support enforcenment requires at |east del egated
governmental authority, we propose that basic eligibility under section
455(f) be linmted to Federally recognized Indian Tribal governnents.
The Federal governnent acknow edges the governmental status of these
Tri bes and has a governnent-to-governnent relationship with them

The Departnent of the Interior's published |ist of Federally
recogni zed Tribes includes Tribes in the contiguous 48 States and
Al aska Native villages and Tribes that function as political entities
exerci sing governmental authority. The list includes all Indian Tribes
whi ch the Department of the Interior recognizes to be eligible for the
speci al prograns and services provided by the United States to | ndians
because of their status as Indians. In the Tribal CSE program we
propose to use the nost current list of Federally recognized Tribes,

i ncluding any Tri bes added to each current list after publication

The npst recent list of these Tribes, entitled “~“Indian Entities
Recogni zed and Eligible to Receive Services Fromthe United States
Bureau of Indian Affairs,'' was published in the Federal Register in a
notice on March 13, 2000, pursuant to section 104 of Public Law 103-
454. This notice states that these "“entities are acknow edged to have
the immunities and privileges available to other federally acknow edged
Indian tribes by virtue of their government-to-governnent relationship
with the United States as well as the responsibilities, powers,
limtations and obligations of such tribes.'

We define Tribal CSE agency as " “the organizational unit in the
Tribe or Tribal organization that has the del egated authority for
adm ni stering or supervising the Tribal CSE program under section
455(f) of the Act.'

We define Tribal organization as " "the recogni zed governi ng body of
any Indian Tribe as defined in this part; any legally established
organi zati on of Indians which is controlled, sanctioned, or chartered
by such governing body or which is denocratically elected by the adult
menbers of the Indian community to be served by such organi zati on and
whi ch includes the maxi mum participation of Indians in all phases of
its activities: Provided, That in any case where a contract is let or
grant made to an organi zation to perform services benefitting one or
nore Indian Tribes, the approval of each such Indian Tribe shall be a
prerequisite to the letting or making of such contract or grant.'' This
definition of ~"Tribal organization'' is based on the definition of
““tribal organization'' in section 4 of the Indian Self-Determ nation



and Education Assistance Act, Public Law 93-638.

We have determ ned that basic eligibility for direct 1V-D funding
for Tribal CSE progranms under section 455(f) is limted to Federally
recogni zed I ndian Tribes that exercise governnmental authority. As any
ot her governnmental entity, eligible Tribes nmay del egate certain
governnental authority to non-governnental bodies. This aspect of
sovereignty is not unique to Indian Tribes but is equally applicable to
State governments as well. W therefore propose that, in inplenenting
section 455(f), a Federally recognized Tribal governnent nmay choose to
carry out its own child support enforcenent program or it may choose
to designate a Tribal organization to carry out a CSE programon its
behal f. The Tribal organization would be vested by the Tribe to apply
for and carry out a CSE programon its behalf; the Tribe's
aut horization woul d be provi ded by resol ution.

Section 454(33) of the Act incorporates the definitions of "“Indian
tribe'' and " “tribal organization'' in section 4 of Public Law 93-638.
Secti on
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454(33) authorizes cooperative agreenments between certain Indian Tribes
or Tribal organizations and State agencies operating a State Child
Support Enforcement Program under title IV-D of the Act to "~ provide
for the cooperative delivery of child support enforcenent services in
I ndi an country.'' As noted, we believe that child support enforcenent
requires certain inherent governnental authorities. Because the
definition of “~“Indian tribe'' in Public Law 93-638 includes some
entities that are not Tribal governments (e.g., the Al aska Native
regi onal and village corporations as defined in or established pursuant
to the Alaska Native Clains Settlenment Act), we have not adopted that
definition of ““Indian Tribe'' in this proposed rule for Tribal CSE
prograns under section 455(f). However, because CSE progranms carried
out under cooperative agreenents pursuant to section 454(33) are
carried out as part of a State governnment's CSE program it is not
necessary for ““Indian Tribes'' that reach cooperative agreenents with
St at es under section 454(33) to be governnents.

We are interested in receiving public coments on our proposed
definitions of Indian Tribe and Tribal organization

Who is eligible to apply for Federal funding to operate a Tribal CSE
progranf? (section 309.10)

In proposed paragraph (a), an Indian Tribe with at |east 100
chil dren under the age of nmajority as defined by Tribal law or code, in
t he popul ati on subject to the jurisdiction of the Tribe, is eligible to
apply to receive Federal funding to operate a Tribal CSE program
neeting the requirenents of this part.

In proposed paragraph (b), a Tribal organization that denonstrates
t he authorization of one or nore Indian Tribes to operate a Tribal CSE
programon their behalf is eligible to apply to receive Federal funding
to operate a Tribal CSE program neeting the requirenments of this part.
In order for a Tribal organization to receive Tribal CSE funding, there
nmust be at |east 100 children under the age of mpjority as defined by
Tribal |aw or code, in the popul ati on subject to the jurisdiction of
the Tribe(s) on whose behal f the organization is applying.

We considered allowing Tribes with at |east 50 children under the
age of mpjority to apply for direct funding. The Child Care and



Devel opnent Fund program which also is adninistered by the
Admi nistration for Children and Families, requires a mninmm of 50
children under age 13.

However, we believe that requiring a m ni mum of 100 chil dren under
the age of majority would be nore appropriate for the Tribal child
support enforcenent program This proposed requirenent is based on the
econonics of establishing a CSE infrastructure and operating a CSE
program W believe that a CSE program can effectively and efficiently
serve a 100-child popul ati on. We have concerns about whether it would
be cost effective to operate a separate CSE program serving fewer
chi | dren.

Tribes with fewer than 100 children will not be excluded fromthe
Tribal CSE program They may forma consortiumw th other Tribes to
forma | arger base and provide services to the children in need; one
exanpl e of a Tribal organization that may apply for and receive direct
Tribal CSE funding is a consortiumof Tribes that, individually, my
not have 100 children within their CSE jurisdictions, but have a
conmbi ned total of 100 or nore children when joined in the consortium
In addition, Tribes may authorize an existing Tribal organization (such
as an Al aska Native regional nonprofit or an inter-tribal council) or
another Tribe to provide CSE services on their behalf. This will enable
themto take advantage of econom es of scale and other benefits
associated with larger prograns, and will help to ensure that the
progranms are cost effective.

The proposed m ni mum of 100 children is based on the best
informati on available to us at this tine. However, we are specifically
requesting conments on the mini mum nunber of children that could be
served by a Tribal CSE program at a cost that is reasonable.

Federal ly recogni zed I ndian Tribal governments possess inherent
governnental authority and sovereignty rights. The Federal governnment
has a governnent-to-governnment relationship with them As noted, we
believe that eligibility to apply for direct grants for child support
enforcenent prograns requires governmental authority. In proposed
par agraph (b), each Tribal organization applying to operate a Triba
CSE program on behal f of one or nore Tribes must include docunentation
of authorization fromeach Tribe to operate a Tribal CSE programon its
behal f.

Subpart B--Tribal CSE Program Application Procedures
What is a Tribal CSE program application? (section 309.15)

This section of the proposed rule will establish the nmandatory
el enents of a request for funding under section 455(f) of the Act.

In paragraph (a), we define a Tribal CSE initial funding
application. The application includes standard application forns (SF
424, Application for Federal Assistance, and SF 424A--Budget
I nf or mati on-- Non- Construction Prograns) and a Tribal CSE pl an

The standard application fornms outline the costs estinmated by
Tribes and Tribal organizations for funding of Tribal CSE prograns on
an annual basis. The forns require information including nanme of
agency, type of application, descriptive title of applicant's project,
estimated fundi ng, budget categories (personnel, travel, equipnment,
suppl i es, contractual, indirect charges), non-Federal resources and
forecasted cash needs. Tribes and Tri bal organi zati ons have used these
forms and are famliar with them Rather than devel op a new application
form we chose to use existing fornmns.



The Tribal CSE plan is a conprehensive statement neeting the
requi rements of subpart C, that describes the capacity of the Tribe or
Tribal organization to operate a CSE program neeting the objectives of
title I'V-D of the Act, including the establishment of paternity,
establ i shment, nodification, and enforcenment of support orders, and
| ocati on of noncustodial parents.

I n proposed paragraph (b), we define Tribal CSE annual refunding
applications. Refunding applications include standard application forns
SF 424 and SF 424A. As appropriate, refunding applications also may
i ncl ude anendnent(s) to the Tribal CSE plan. The refunding application
of a Tribe or Tribal organization receiving start-up fundi ng under
Sec. 309.65(b) also nust include a progress report on its
acconplishnments to date and any proposed changes to its CSE plan and
schedul e.

I n paragraph (c), we propose that the application of a Triba
organi zati on nust adequately denpbnstrate that each participating Tribe
authorizes the Tribal organization to operate a Tribal CSE program on
its behalf. This | anguage is nmeant to ensure that a Tribal organization
representing itself as an agent of a Tribe has the express authority to
do so.

Who submits a Tribal CSE program application? (section 309.20)

Under Sec. 309.20, we propose that the authorized representative of
the Tribe or Tribal organization nust sign and submt the Tribal CSE
program application.

Oiginally, there was nuch di scussi on about who should submit the
application. Because there are so nany
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different titles for Tribal |eaders, and since Tribal CSE prograns

m ght be operated by a Tribal organization, we decided that the term
“Tauthorized representative'' would nmean an individual authorized by a
Tribe or Tribal organization to subnit that Tribe or Triba

organi zation's application.

When nust a Tribe or Tribal organization subnmit a Tribal CSE program
application? (section 309.25)

I n paragraph (a) we propose that the initial application consisting
of the Tribal CSE program plan that neets the requirenents under
Subpart C, and the Application and Budget Information forns (SF 424,
Application for Federal Assistance and the SF 424A, Budget
I nf or mati on-- Non- Construction Programs) may be subnitted at any tine.

In maintaining flexibility for the Tribes and Tribal organizations,
we believe that permitting the subm ssion of applications at any point
in the fiscal year will be advantageous because the Tribes and Triba
organi zations will not be constricted by the Federal fiscal year and
may submit an application when they are ready to begin operation of a
Tribal CSE program This will not inpose any deadlines for Tribes and
Tribal organizations subnmtting initial applications.

I n paragraph (b), we propose that subsequent refunding applications
containing only SF 424, Application for Federal Assistance and SF 424A
Budget I nformation--Non-Construction Progranms, nust be subnmitted
annual 'y, 60 days before the beginning of the next budget period if the
Tribe or Tribal organization wishes to receive its funding on tine. The



refundi ng requests are necessary after approval of the initia
application, and must be approved on an annual basis, because the

Tri bes and Tribal organizations will be operating on an annual funding
cycle.

I n paragraph (c), we propose that if a Tribe or Tribal organization
intends to make any substantial or mmterial change in any aspect of the
Tribal CSE program (1) A Tribal CSE plan anendnent describing and, as
appropriate, documenting the changes the Tribe or Tribal organization
proposes to meke to its CSE plan, consistent with the requirenents in
Sec. 309.65, mnmust be subnmitted at the earliest reasonable time for
approval under Sec. 309.35; and (2) any anendnent of an approved Tri ba
CSE plan may, at the option of the Tribe or Tribal organization, be
consi dered as a subnission of a new Tribal CSE plan. If the Tribe or
Tri bal organization requests that an anmendment be considered as a
subm ssi on of a new plan, the anendnent nust be submtted no | ess than
90 days before the proposed effective date of the new plan.

I n paragraph (d), we propose that if a Tribe or Tribal organization
recei ves fundi ng based on submittal and approval of a Tribal CSE plan
under Sec. 309.65(b), a progress report that describes acconplishnents
to date and any alterations to the Tribe or Tribal organization's plan
and schedul e nust be submitted with the next annual refunding request.
We want to ensure that the Tribal CSE agency is nmaking progress towards
i mpl enentation of a fully operational Tribal CSE program This is
di scussed in nore detail in a later section of the preanble.

I n paragraph (e), we propose that the effective date of a plan
anmendnent may not be earlier than the first day of the cal endar quarter
in which an approvable plan is subnitted.

VWere does the Tribe or Tribal organization submt the application?
(section 309. 30)

We propose that applications nust be submtted to the Federa
Office of Child Support Enforcenent, Attention: Tribal Child Support
Enforcenent Program 370 L' Enfant Pronenade, SW Washi ngton, DC 20447,
with a copy to the appropriate Regional Ofice.

We al so encourage Tribes and Tribal organizations to provide a copy
of their approved Tribal CSE plan to their State counterparts.
Comuni cation between Tribes and Tribal organizations and State IV-D
agencies will facilitate child support services. This may help to
elimnate duplicate efforts on the part of both Tribal CSE agencies and
State |V-D agenci es.

What are the procedures for approval or disapproval of Tribal CSE
program applications and plan amendnent (s)? (section 309. 35)

I n paragraph (a), we propose that the Secretary of the Departnent
of Health and Human Services or designee will determ ne whether the
Tri bal CSE program application or Tribal CSE plan amendnment submtted
for approval conforms to the requirenments of approval under the Act and
these regul ations not later than the 90th day follow ng the date on
which the Tribal CSE application or Tribal CSE plan amendnent is
received by the Secretary or designee, unless additional information is
needed fromthe Tribe or Tribal organization. The Secretary or designee
will notify the Tribe or Tribal organization if additional time or
information is required to determ ne whether the application or plan
anmendnent may be approved. It is inportant to note that this paragraph
provi des that applications will be approved or di sapproved by the



Secretary or designee, in keeping with the governnent-to-government
rel ati onshi p.

I n paragraph (b), we propose that the Secretary or designee wll
approve the application or determne that the application will be
di sapproved within 45 days of receipt of any additional information
requested fromthe Tribe or Tribal organization

We believe paraneters for approval and di sapproval of applications
are inportant. We contenplated a 45-day tinmefrane for review of the
application, but decided that would be unrealistic and deci ded on 90
days for the review of applications. W also wanted to nmake al | owances
for the occasional subm ssion of an inconplete plan and the
resubm ssion of required information. OCSE will work closely with the
Tribes and Tri bal organizations to ensure that applications are
approved (or disapproved) in accordance with the tineframes set forth.
We think that this approach to the timefranes will be acceptable to al
parties.

OCSE al so considered inposing tineframes for Tribes' subm ssion of
additional information necessary to conplete their applications.
However, we decided that as it was in a Tribe's best interest to submt
such information quickly, there was no need to i npose an arbitrary
deadline. In general, we have attenpted in this regulation not to
i npose due dates and tinmefranmes unl ess there was a conpel ling Federa
interest to be satisfied.

What is the basis for disapproval of a Tribal CSE program application
or plan anendnent (s)? (section 309.40)

I n paragraph (a), we propose an application or plan amendnent will
be di sapproved if:

(1) The Secretary or designee determ nes that the application or
pl an amendnent fails to neet one or nore of the requirenents set forth
in this part;

(2) The Secretary or designee determ nes that the | aws, codes,
regul ati ons and procedures contained in the application or plan
amendnent will not achieve the outcomes consistent with the objectives
of title I'V-D including: Establishnent of paternity, establishnment,
nodi fi cati on and enforcenment of support orders and | ocation of
noncust odi al parents; ensuring access to services; basing child support
orders on the noncustodial parent's ability to pay; distribution of
paynments to famlies; protecting due
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process rights of the individuals involved; and safeguardi ng data;

(3) The Secretary or designee determ nes that the application or
pl an amendnment is not conplete (after the Tribe or Tribal organization
has had the opportunity to submt the necessary information); or

(4) The Secretary or designee determ nes the requested funding is
not reasonabl e and necessary (after the Tribe or Tribal organization
has had the opportunity to make appropriate adjustnments).

The requirenents of the application and plan are found at
Sec. 309.65. Not only nust these required el enents be included in the
Tribal plan, there nust be evidence that the procedures outlined in the
plan will result in outconmes consistent with the objectives of the
title I'V-D program A Tribe or Tribal organization nmust denonstrate
that its submission is expected to achieve desired outcones, including
establ i shnment of paternity, establishnment, nodification and enforcement



of support orders, and location of noncustodial parents; ensuring
access to services; basing child support orders on the noncustodia
parent's ability to pay; distribution of paynents to fanilies;
protection of due process rights of the individuals involved; and
saf eguardi ng of data. Each requirenment is discussed in nore detail in
anot her section of the preanble.

I n paragraph (b), we propose that a witten Notice of Di sapprova

of the Tribal CSE program application will be sent to the Tribe or
Tri bal organi zation upon the determ nation that any of the conditions
of Sec. 309.40(a) apply. The Notice of Disapproval wll include the

speci fic reason(s) for disapproval.

How may a Tribe or Tribal organization request a reconsideration of a
di sapproval action? (section 309.45)

I n paragraph (a), we propose that a Tribe or Tribal organization
may request reconsideration of disapproval of a Tribal CSE application
or amendrment by filing a witten Request for Reconsideration to the
Secretary or designee within 60 days of the date of the Notice of
Di sapproval .

In proposed paragraph (b), the Request for Reconsideration nust
include (1) all docunentation that the Tribe or Tribal organization
believes is relevant and supportive of its application or plan
amendnent; and (2) a witten response to each ground for di sapprova
identified in the Notice of Disapproval, indicating why the Tribe or
Tribal organization believes its application or plan anendnent confornms
to the requirenents for approval specified at Sec. 309.65 and subpart
C

After receiving a Request for Reconsideration, the Secretary or
designee will hold a conference call or, at the Departnent's
di scretion, a neeting with the Tribe or Tribal organization as part of
the reconsideration, to discuss the reasons for the Departnent's
di sapproval of the application or plan anmendnent, and the Tribe or
Tri bal organization's response. |In paragraph (c), we propose that
within 30 days after receipt of a Request for Reconsideration, the
Secretary or designee will notify the Tribe or Tribal organization of
the date and time the conference call or meeting will be held. In
par agraph (d), we propose that the conference call or neeting shall be
hel d not |l ess than 30 days nor nore than 60 days after the date the
notice of the call or neeting is furnished to the Tribe or Triba
organi zation, unless the Tribe or Tribal organization agrees in witing
to another tinme. In paragraph (e), we propose that the Secretary or
designee will make a witten deternmination affirmng, nodifying, or
reversi ng di sapproval of a Tribal CSE program application or plan
anmendnent within 60 days after the conference call or neeting is held,
and that this determnation upon reconsideration will be the fina
deci sion of the Secretary concerning this application or plan
amendment. No further administrative appeal would be permtted.

I n paragraph (f), we propose the Secretary or designee's initia
determination that a Tri bal CSE application or plan anendnent is not
approvabl e remains in effect pending reconsideration under this part.

These provisions will ensure that any Tribe or Tribal organization
whose CSE program application is disapproved will have the benefit of
reconsi deration provided that it requests reconsideration in a tinely
manner .

VWhat are the consequences of disapproval of a Tribal CSE program



application or plan amendnment? (section 309.50)

I n paragraph (a), we propose that if an application submtted
pursuant to Sec. 309.25 is disapproved, the Tribe or Triba
organi zati on can receive no fundi ng under section 455(f) of the Act or
this part until a new application is submtted and approved.

In proposed paragraph (b), if a plan anmendnent is di sapproved there
is no funding for the activity proposed in the plan anendnent.

I n proposed paragraph (c), a Tribe or Tribal organization whose
application or plan amendnment has been di sapproved nay reapply at any
time. Once a Tribe or Tribal organization has renedi ed the deficiency
inits application that caused the disapproval, it may reapply for
Feder al funding.

Subpart C--Tribal CSE Plan Requirenents
What does this subpart cover? (section 309.55)

During consultation with the Tribes, it was evident that Tribes
want ed regul ati ons that were broad and not overly prescriptive. Tribes
said that regul ations that were too prescriptive would inpinge on
sovereignty issues and issues of tradition and custom The statute
indicates that a Tribe or Tribal organization nust denopnstrate the
capacity to run a programthat neets the objectives of title IV-D of
the Act. We believe the mandatory requirenents that we propose are
necessary conponents that nmust be in place in order to neet title IV-D
objectives and to operate the programefficiently and effectively.

We have included in the plan requirenments only those itens that we
have concl uded nust be present in order for a Tribe or Triba
organi zation to denonstrate that it is capable of carrying out a child
support programthat neets the objectives of title IV-D. Wile the
proposed regul ation lists a nunber of functions that a Tribe or Triba
organi zation nmust include in its plan, we have, for the nost part,
regul ated neither the manner in which those functions nmust be carried
out nor the timeframe. In those cases where we have included nore
specificity, this reflects our conclusion that additional guidance was
necessary to ensure that the objectives of title IV-D would be net or
to ensure the effective and efficient adm nistration of Tribal CSE
prograns.

Wth respect to tineframes, we continue to believe that tinely
action is essential to effective services. In fact, title |IV-D has been
anended over the years, to nmandate various case processing tinmefranes
for State action, especially as progranms have becone nore autonated.
However, we believe it would be premature to consider such tinefranes
with respect to Tribal prograns. Like States, Tribes need adequate tine
to devel op their programs and to determ ne appropriate approaches,
| evel s of automation, and processes for delivering services before
adequate information will exist to consider specific timeframes for
taki ng action. However, with such experience we believe tinmefranes for
Tribal case processing may work to ensure that
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Tribal families receive pronpt and effective services.

As St ates gained experience in operating |IV-D prograns, we worked
with themto set tinmefrane requirenents for State programs. Simlarly,
as Tribes gain experience in operating CSE prograns, we are commtted



to working with themto address timefrane requirenments for Triba
programs. Tri bes and we need experience with operational Triba

programs in order to learn howlong it takes to carry out various
Tribal CSE functions and to develop realistic tinmefranes based on this
experience. Since nost Tribal CSE progranms will initially be start-up
prograns, we are proposing to begin these discussions with Tribes on
the devel opnent of timeframes three years after publication of the
final rules. As that point we hope to have sufficient experience with
Tribal CSE programs to begin formally incorporating appropriate
timeframes into Tribal CSE prograns. Gven the inportance of timefranes
in the Child Support program we encourage your conments on this
proposed approach to devel opnent of tineframes. |Is three years too |ong
to wait to begin discussion? Does three years provide sufficient time/
experience with Tribal Child Support prograns to devel op workabl e

ti meframes?

In the neantime, we will conmunicate extensively with Tribes as
they begin to design their CSE prograns and applications and to
i mpl enment their CSE progranms. We will provide technical assistance to

help them set realistic tinmeframe goals and carry out CSE functions in
atinely and effective way.

We have attenmpted to keep the list of tasks that a Tribal CSE
program nust carry out in order to nmeet the criteria for direct Federa
funding to the mnimum necessary to ensure an effective and successfu
Tribal CSE program 1In developing this list, we believe that every
child support programin the United States nust have certain
fundanmental characteristics in order to be successful and to enhance
the effectiveness of the National child support effort. In devel oping
this list, we have gone beyond the five core functions listed in
section 455(f) of the Act. However, we believe the additional tasks we
propose to add are consistent with the statutory requirement that a
Tribe or Tribal organization denonstrate that it has the capacity to
operate a child support enforcenment program neeting the objectives of
title I'V-D of the Act.

These tasks ensure that Tribes and Tribal organizations will be
able to take advantage of enforcenent techni ques that have been proven
to be effective and will ensure that Tribes and Tribal organizations
will be able to call on the resources of the entire National child

support effort in pursuing noncustodial parents, both on and off the
reservation.

Therefore, we propose to define in this subpart the Tribal CSE plan
provi si ons which are required and which denonstrate that a Tribe or
Tri bal organization has the capacity to operate a child support
enforcenent program neeting the objectives of title |V-D of the Act,
i ncludi ng establishnent of paternity, establishnent, nodification, and
enforcenent of support orders, and |ocation of noncustodial parents.
The plan is a narrative description of the Tribal CSE program W chose
not to regul ate exactly the format, but rather to give paraneters for
Tribal plans. It is not our intention to tell a Tribal CSE agency how
to wite its plan; each plan may be different as long as it contains
the required information. A recurring concern during the consultations
was that Tribes wanted a child support programthat was sensitive to
Tri bal val ues, custons and traditions. Because of the unique governnment
to governnment relationship, the Tribal CSE plan gives the Tribe or
Tri bal organization an opportunity to outline its child support
program descri bing Tribal codes, |aws, values, custons and traditions
as they relate to CSE, showing how it meets each of the statutory
requi renments for direct funding, and describing in detail the child



support enforcement programit will operate.

VWho is ultimately responsible for admnistration of the Tribal CSE
program under the Tribal CSE plan? (Section 309. 60)

I n paragraph (a), we propose that under the Tribal CSE plan, the
Tribe or Tribal organization shall establish or designate an agency to
adm ni ster the Tribal CSE plan. That agency shall be referred to as the
Tri bal CSE agency.

I n paragraph (b), we propose that the Tribe or Tribal organization
is responsi ble and accountable for the operation of the Tribal CSE
program Except where otherw se provided in this part, the Tribal CSE
agency need not performall the functions of the Tribal CSE program so
long as the Tribe or Tribal organization insures that all approved
functions are carried out properly, efficiently and effectively.

I n proposed paragraph (c), if the Tribe or Tribal organization
del egates any of the functions of the Tribal CSE programto another
Tribe, a State and/or another agency pursuant to a cooperative
agreenent, contract or Tribal resolution, the Tribe or Triba
organi zation is responsible for securing conpliance with the
requi rements of the Tribal CSE plan by such Tribe, State or agency. The
Tribe or Tribal organization is responsible for submtting copies and
appending to the Tribal CSE plan any agreenments, contracts or Triba
resol uti ons between the Tribal CSE agency and a Tri be, State or other
agency.

A Tribe or Tribal organization nay choose to provi de CSE services
i n any nunber of conbinations: for exanple, by operating a program
under agreenent with a State whereby the State provides some or al
services or by contracting with a private organization. The Tribe is
responsi bl e for ensuring that the designated agency and those entities
with which the designated agency has contracts or agreenents conply
with the requirements of 455(f) and these regul ati ons.

What nust a Tribe or Tribal organization include in a Tribal CSE plan
in order to denonstrate capacity to operate a Tribal CSE progranf?
(Section 309.65)

We are proposing that at the tine of its application, a Tribe or
Tri bal organization may denponstrate capacity to operate a Tribal CSE
program ei t her under proposed paragraph (a) or proposed paragraph (b).
Proposed paragraph (a) lists all the requirenments a Tribe or Triba
organi zati on nust neet in order to operate a full service child support
program under section 455(f) of the Act. Proposed paragraph (b)
describes the requirements a Tribe or Tribal organization nust neet in
order to receive " “start-up'' funding under section 455(f) to develop a
program neeting all the requirenents specified in paragraph (a).

In proposed paragraph (a), a Tribe or Tribal organization my
denonstrate the capacity to operate a Tribal CSE program nmeeting the
obj ectives of title IV-D of the Act by subm ssion of a Tribal CSE plan
whi ch neets the follow ng requirenents.

In paragraph (a)(1), we propose that the plan describe the
popul ati on subject to the jurisdiction of the Tribal court or
adm ni strative agency for child support purposes, as specified under
Sec. 309. 70.

I n paragraph (a)(2), we propose that the plan include procedures
for accepting all applications for CSE services and providing
appropriate CSE services, including referral to appropriate agencies.



OCSE requires that all child support agencies accept applications for
service from anyone and requires that the child support agency provide
appropriate services. Issues surrounding jurisdiction are
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conplicated and we want to ensure that no one is denied service. So, we
require that a child support agency, whether Tribal or State, accept
any application for services and determnmi ne the types of services needed
by the applicant and whether it can provide them |In sone cases, e.g.
where a Tribal court or child support agency has no jurisdiction over
any of the parties in a case, the only appropriate service may be to
refer the applicant to an agency that can provi de services. The
“Tappropriate agencies'' will be either Tribal CSE agencies in another
jurisdiction, or a State IV-D agency with jurisdiction over the case.

I n paragraph (a)(3), we propose that the plan include assurance
that the due process rights of the individuals involved will be
protected in all activities of the Tribal CSE program including
establishnent of paternity, establishnent, nodification, and
enf orcenent of support orders.

I n paragraph (a)(4), we propose that the plan include
adm ni strati ve and nmanagenent procedures as specified under
Sec. 309. 75.

I n paragraph (a)(5), we propose that the plan include safeguarding
procedures as specified under Sec. 309. 80.

I n paragraph (a)(6), we propose that the plan include assurance
that the Tribe or Tribal organization will maintain records as
speci fied under Sec. 309. 85.

I n paragraph (a)(7), we propose that the plan include copies of al
applicable Tribal |aws and regul ati ons as specified under Sec. 309.90.

I n paragraph (a)(8), we propose that the plan include procedures
for the location of noncustodial parents as specified under
Sec. 309. 95.

I n paragraph (a)(9), we propose that the plan include procedures
for the establishnment of paternity as specified under Sec. 309.100.

I n paragraph (a)(10), we propose that the plan include guidelines
for the establishment and nodification of child support obligations as
speci fied under Sec. 309.105.

I n paragraph (a)(11), we propose that the plan include procedures
for incone w thhol ding as specified under Sec. 309.110.

I n paragraph (a)(12), we propose that the plan include procedures
for the distribution of child support collections as specified under
Sec. 309. 115.

I n paragraph (a)(13), we propose that the plan include procedures
for intergovernnmental case processing as specified under Sec. 309.120.

The requi rements proposed in paragraphs (a)(3)-(a)(13) are the
basic requirenents of a child support enforcenent program These
fundanment al requirenents have proven to be critical to successfu
establ i shment and enforcenent of support orders in the State IV-D
progranms. | n choosing these requirenents, we have drawn fromthe
experiences of the prograns operating successfully since the inception
of the Child Support Enforcenent program These requirenments will
ensure that records are secure, protect individuals and their privacy,
and ensure the mnimum necessary |level of commonality between Triba
and State progranms to ensure that we continue to have an efficient and
effective child support enforcenent program across the Nation. A nore
det ai |l ed expl anati on of each of the requirenents can be found in the



proposed sections of the NPRM as indicated above.

I n paragraph (a)(14), we propose that the plan include reasonabl e
performance targets for paternity establishnment, support order
establ i shment, amount of current support to be collected and anount of
past - due support to be coll ected.

Initially, attainnent of the performance targets will not be tied
to funding. The plan nust include the performance targets, but funding
is not contingent upon the targets being net. In the statistical and
narrative reports required at Sec. 309.170, grantees nust report on
their success in reaching their performance targets. We do not want to
set arbitrary performance targets for Tribal CSE agencies, and we
believe that each Tribe or Tribal organization should be able to
estimate the targets it can attain. We will assure that technica
assistance is provided to help Tribal CSE prograns set and neet
appropriate performance targets.

We need nore experience with, and infornmation on, operationa
Tribal CSE prograns before we determ ne what performance standards to
require for them Wthin three years of publication of the final rule
and after Tribal CSE prograns have gai ned experience and had an
opportunity to gather data on performance, we will have a better
under st andi ng of what targets are attainable. At that point, we plan to
work with Tribal CSE agencies to devel op and regul ate perfornmance
standards, and to inplenment requirenents for performance standards as
an inportant elenment in Tribal CSE programs. As part of that process,
we plan to define the relationship between performance standards and
fundi ng.

As we devel op performance standards for Tribal CSE prograns, we
will look to our experience in establishing performance standards for
State |IV-D progranms. We devel oped t hese standards over several years,
in cooperation with States. After enactnent of the Governnent
Performance and Results Act of 1993, which requires Federal programs to
set goals and neasure results by establishing strategic plans, OCSE and
St ates worked together to develop the National Child Support
Enforcenent Strategic Plan. The plan includes goals for States' |V-D
progranms and provides the foundation for building a results-oriented
framework for these progranms. Since the plan's conpletion in 1995, OCSE
and States have worked together to devel op specific performance
i ndicators and rel ated performance standards to be used to neasure the
I'V-D programs success in achieving its goals.

Beyond strategic planning, the use of these performance indicators
has evol ved, and they now serve as the basis for a perfornmance-based
incentive and penalty systemfor State child support prograns. For
pur poses of incentives, States will be nmeasured on their perfornmance
levels in the following areas: Paternity establishment; establishnent
of support orders; collections for current support; case collections
for child support arrearages; and cost-effectiveness. Wth respect to
performance penalties, there is a statutory penalty for paternity
establ i shment and the Secretary has authority to regul ate additiona
performance penalties. W believe that these performance nmeasures are
essential for ensuring that States are held accountable for maintaining
efficient and effective child support services for children. W have
shifted to this outconme-oriented approach to child support enforcenent
program accountability in seeking to balance the Federal governnent's
oversight responsibility with States' responsibility for child support
service delivery and fiscal accountability. This systemallows us to
measure and reward or sanction State performance in terns of outcones
for children, replacing a systemthat for years focused only on



process.

I n devel opi ng performance standards for Tribal CSE progranms, we are
committed to working closely with Tribes--as we worked closely with
States--to devel op performance standards that neasure acconplishnents
in nmeeting the basic functional requirenments of Tribal CSE programs. As
di scussed above, we consulted extensively with State IV-D prograns to
reach consensus on performance neasures, and we intend to carry out a
simlar process with Tribes. W are specifically seeking comments on
our approach for devel oping
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performance standards for Tribal CSE prograns.

In proposed paragraph (b), if a Tribe or Tribal organizationis
unable to satisfy any or all of the requirenents specified in paragraph
(a), it may denpnstrate capacity to operate a Tri bal CSE program
neeting the objectives of title IV-D of the Act by submission of a
Tri bal CSE program devel opment plan detailing: (1) Wth respect to each
requi renent in paragraph (a) that the Tribe or Tribal organization
currently nmeets, a description of how the Tribe or Tribal organization
satisfies the requirenent, and (2) with respect to each requirenment in
paragraph (a) that the Tribe or Tribal organization does not currently
neet, the specific steps the Tribe or Tribal organization will take to
cone into conpliance and the tine frame associated with each step

The Tribal CSE program devel opment plan nust denonstrate to the
satisfaction of the Secretary or designee that the Tribe or Tribal
organi zation will have in place a Tribal CSE programthat will neet the
requi renents outlined in paragraph (a), within a reasonable, specific
period of time, not to exceed two years.

The program devel opnent plan should follow the same general format
as a Tribal CSE plan submitted under Sec. 309.65(a). The program
devel opnent plan shoul d address each element |listed in Sec. 309.65(a).
For those functions that a Tribe or Tribal organization already
performs, the program devel opment plan should contain the sane
information that we require for a Tribal CSE plan. For those functions
that a Tribe or Tribal organization currently does not perform or does
not perform consistent with the proposed regul ation, the program
devel opnent plan must include a description of how the Tribe or Triba
organi zati on anticipates performng this function in order to neet the
requi rements of this part, the process the Tribe or Tribal organization
will followto achieve this, the mlestones that the Tribe or Triba
organi zation will use to mark progress toward bei ng capabl e of
performng this function, and the schedule for neeting those
m | estones. I n sone cases, a Tribe or Tribal organization may not know,

when it applies, exactly howit will performone or nore required
functions. In that case, rather than describing how the Tribe or Triba
organi zation will performthe function, the program devel opnent plan
shoul d describe the process the Tribe or Tribal organization will use
to make this decision, along with m|estones and a schedule for this
process.

We recogni ze that some Tribal CSE agencies may need Federal funding
to nmove toward a conpl etely operational program and believe that many
Tribes and Tribal organi zations not currently operating child support
prograns are capable of doing so. Section 309.150 of the proposed rule
provides for “~“start-up'' funds to allow Tribes and Triba
organi zati ons whi ch have the basic governnental and adm nistrative
capabilities necessary to run a child support program to put in place



over tine a program neeting the requirenments of section 455(f) and this
regul ati on.

The statute provides that a Tribe or Tribal organization nust
denonstrate that it is capable of running a child support enforcenent
program We have interpreted this to allow for a reasonabl e anbunt of
time and a reasonabl e ambunt of Federal funding to establish a program

Before providing CSE start-up funding, we plan to ensure that a
Tribe or Tribal organization has the basic governnmental and
admi ni strative functions in place that are necessary to support a CSE
program This includes such things as an effective accounting system
and experience in successfully managi ng other service prograns. W
woul d view Tribes with these elenents in place as capable of running a
Tri bal CSE program when they apply for start-up funding in accordance
with the requirements of Sec. 309.65(b). We will provide start-up
funding to Tribes and Tribal organizati ons whose applications
denonstrate the reasonabl e expectation that they will be ready within
two years to operate a full, conprehensive CSE program

However, we do not believe that Congress intended the Departnment to
fund start-up activities for an extended period of time or w thout
regard to the anount of resources devoted to starting a Tribal program
Accordi ngly, we have proposed to limt start-up funding to an anount
not to exceed a total of $500,000 in Federal funds for two years
(except for Tribes and Tribal organizations that receive a waiver of
t he non-Federal share requirenent under Sec. 309.130(d)). Based on the
experience of Tribes of varying sizes and circunstances that have
started CSE prograns, we believe that this amunt of tinme and funding
wi |l enable Tribes and Tribal organizations to pay reasonable and
necessary costs to conplete start-up activities. For exanple, during
year one, a Tribe mght recruit, hire and begin to train its CSE
program staff, and devel op the necessary Tribal codes to operate a
Tri bal CSE program Then, in year two, the Tribe could devel op CSE
systens and procedures, enter into cooperative arrangenments with
State(s) and other |ocal Tribal CSE agencies for the provision of child
support enforcenent services and reach agreenments to satisfy any
remai ni ng requi renents for the Tribe to operate its own child support
enforcenent program W believe that, except in unusual cases, if a
Tribe or Tribal organization needs nore than $500, 000 i n Federa
funding or nore than two years to begin a CSE program the Tribe or
organi zati on woul d not be capable at this point of starting a CSE
program In extraordinary circunstances (for exanple, a Tribe had
encount ered unexpected delays in establishing its CSE program and was
al nost ready to begin operating a full CSE program at the end of year
two), HHS woul d consi der extending the period of time during which
start-up funding will be available to a Tribe or Tribal organization
and/ or increasing the amount of start-up funding provided. Qur
presunption is that in very few cases would the start-up tine period be
extended or the start-up funding be increased.

We request comrents on the appropriate | ength and maxi nrum anmount of
start-up funding.

In paragraph (c), we propose that the Secretary or designee wll
cease funding a Tribe or Tribal organization's start-up efforts if that
Tribe or Tribal organization fails to denonstrate satisfactory progress
pursuant to Secs. 309.15(b)(2) and 309.25(d) toward putting a ful
programin place. A Tribe or Tribal organization whose start-up efforts
have been ternm nated may reapply at a later date once the conditions
that inpeded its progress to inplement a Tribal CSE program have been
rectified.



The Secretary or designee will nmake every effort to provide
assistance to Tribal CSE agencies to neet nilestones and to put in
pl ace full prograns pursuant to Sec. 309.65(a). W anticipate providing
extensi ve technical assistance to Tribes receiving start-up funding to
hel p assure that they develop full CSE progranms within two years. W
antici pate extensive comuni cation (including Tribal subm ssion of
required reports) with these Tribes, so we will know how they are
progressi ng and can increase technical assistance as needed.

W will treat seriously failure to neet critical mlestones or to
report pronmptly and fully on progress toward neeting m |l estones
pursuant to Sec. 309.65(b). The Secretary will cease funding a Triba
CSE agency's start-up efforts if that agency fails to denonstrate
satisfactory progress toward putting a full programin place. The
Secretary or designee will
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base this determ nation on the nmi|estones contained in the Tribal CSE
agency's program devel opnent plan and its progress reports, pursuant to
Secs. 309.15(b)(2) and 309.25(d), supplemented by Tribal audits and
OCSE reviews. A Tribe or Tribal organization that the Secretary
proposes to termnate will be able to ask for reconsideration of the
Secretary's decision followi ng the procedures in Sec. 309.45 of this
regul ation. A Tribe or Tribal organization whose start-up efforts have
been term nated may reapply at a | ater date once the conditions that

i mpeded its progress to inplenment a Tribal CSE program have been
rectified, regardl ess of whether it has asked for reconsideration under
Sec. 309.45. However, our expectation is that only two full years of
start-up funding in total will be provided to any Tribe, unless the

Tri be can show extraordi nary circunstances that indicate additiona
time is warranted (for exanple, if a Tribe faced a natural disaster).

When a Tribe or Tribal organization successfully conpletes its
start-up funding period, it would submit an application to operate a
full CSE program consistent with the requirenments in Sec. 309.65(a).

PRWORA made a nunber of inportant new enforcenent tools available
to child support agencies. PRWORA expanded the Federal Parent Locator
Service (FPLS) which includes the National Directory of New Hires
(NDNH), containing information from New Hire, Quarterly Wages and
Unenpl oyment | nsurance Conpensation reporting; and the Federal Case
Regi stry (FCR), containing data about child support cases throughout
the United States. In addition, the Federal |ncone Tax Refund Of fset
Program has proven to be a val uabl e neans of collecting child support.
We believe that Tribes and Tribal organizations' use of these tools
will greatly inprove the effectiveness of their child support
enf orcenent prograns.

Therefore, we are proposing to require that Tribes and Tri ba
organi zations participate in or make use of the expanded FPLS (new hire
reporting, quarterly wage reporting, NDNH and the FCR) and the Federa
I ncome Tax Refund Offset Programto the extent possible or permtted
under current law and in accordance with instructions issued by the
Secretary or designhee.

However, we are proposing to delay the effective date of this
requi renent until such time as the Secretary or desighee issues
gui dance outlining the necessary procedures to conply with these
requi rements and to ensure that all Tribes and Tribal organizations
have at | east two years to put these mechanisnms in place

In proposed paragraph (d), no later than two years fromthe



i mpl enmentation of a Tribal CSE program neeting the requirenments
specified in paragraph (a), or no later than two years after the
Secretary or designee issues guidance outlining the necessary
procedures to conply with proposed paragraph (d)(1) through (5),
whi chever is later, a Tribal CSE plan nust include requirenents
outlined in paragraphs (d)(1) through (5).

Wthin two years of the date that the Secretary approves a Tribe's
or Tribal organization's plan under paragraph (a), or the issuance of
gui dance outlining the procedures to conply with the proposed
requi renents of paragraph (d), the Tribe nust have in place procedures
nmeeting those requirenents. A Tribe or Tribal organization that applies
initially under paragraph (b) will have up to two years to develop a
program that neets the requirenments of paragraph (a), Once it neets the
requi renents of paragraph (a), it will have an additional two years (or
two years fromthe issuance of guidance outlining the necessary
procedures to neet the requirenents of (d)) to conply with paragraph
(d).

The del ayed effective date of this requirenment does not preclude a
Tribe or Tribal organization fromutilizing these tools earlier
However, at the present tinme the only nethod for doing so would be
t hrough a cooperative arrangenent with a State. W are committed to
providing Tribes with direct access to these nmechanisnms and we are
working to put in place the necessary processes for doing so. If our
efforts are delayed, we will delay the inplenentation deadline
accordingly. We are specifically soliciting comments on both the two-
year tinmeframe and for suggestions on how best to provide access.

We propose in paragraph (d)(1), that a Tribal CSE plan include
procedures for requiring enployers operating in the jurisdiction of the
Tribe to report information about newy hired enployees to the Triba
CSE agency in accordance with instructions issued by the Secretary or
desi gnee.

We propose in paragraph (d)(2), that a Tribal CSE plan include
procedures for requiring enployers operating in the jurisdiction of the
Tribe to report wage information on a quarterly basis to the Tribal CSE
agency in accordance with instructions issued by the Secretary or
desi gnee.

We propose in paragraph (d)(3), that a Tribal CSE plan include
procedures under which the Tribal CSE agency reports new hire and
quarterly wage information to the National Directory of New Hires in
accordance with instructions issued by the Secretary or designee.

We propose in paragraph (d)(4), that a Tribal CSE plan include
procedures under which the Tribal CSE agency subnmits CSE cases to the
Federal Case Registry in accordance with instructions issued by the
Secretary or designhee.

We propose in paragraph (d)(5), that a Tribal CSE plan include
procedures for submitting CSE cases to the Federal |nconme Tax Refund
O fset Programin accordance with instructions issued by the Secretary
or designee.

The three Federal interface requirenents of new hire reporting to
the Tribal CSE agency, reporting to the National Directory of New Hires
(NDNH), and the submittal of cases to the Federal Case Registry (FCR)
are simlar to requirenents recently nmet by State prograns under
mandat es in PRWORA. These tools are inportant for enforcenent of child
support orders; early indications are that these tools are producing
dramatic results.

The Federal Parent Locator Service (FPLS) is a conputerized network
t hrough which child support agencies may request information froma



variety of sources to find noncustodial parents and/or their incone,
assets or enployers for purposes of establishing paternity and securing
support. PRWORA required the devel opment of an expanded FPLS to inprove
child support agencies' ability to |ocate child support obligors and to
establish and enforce child support orders, as well as for other
specified purposes intitle IV-D of the Act. The expanded FPLS is
housed in the Social Security Adm nistration's National Conputer

Center. The National Conputer Center possesses state-of-the-art
standards for system security and data confidentiality.

The expanded FPLS includes the National Directory of New Hires
(NDNH) and a Federal Case Registry (FCR) and maintains the capability
to seek information fromexisting (i.e., pre-PRWORA) FPLS data sources,
i ncluding, but not limted to, the Internal Revenue Service, Socia
Security Adm nistration, Departnent of Defense, and Departnent of
Veterans Affairs. The expanded FPLS perforns regular cross matches
between the National Directory of New Hires and the Federal Case
Regi stry.

The NDNH contains three types of information. First, the NDNH
mai nt ai ns enpl oyment data on newly hired enpl oyees (new hire reporting)
submtted by State Directories of New
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Hires and by Federal agencies. Second, the NDNH mai ntains quarterly
wage i nformation on individual enployees, including Federal enployees.
Third, the NDNH nmi ntai ns unenpl oynent conpensation clains data. States
are required to transmt new hire, quarterly wage and unenpl oynent
conpensation clains data electronically to the NDNH. As Tri bes and
Tri bal organizations begin to operate their own child support
enforcenent programs under section 455(f) of the Act, the NDNH will
i nclude information submtted by them as well

The purpose of the NDNH is to maintain a repository of information
on newy hired enpl oyees, and on the earnings and unenpl oynent
conpensation clains data of enployees. The purpose of including
quarterly wage and unenpl oynent conpensation clains data in the NDNH is
to provide child support agencies with the ability to quickly |ocate
i nformati on on the address of, enploynment of, and unenpl oynment
conpensation being paid to parents with child support obligations who
are residing or working in other States. Child support agencies seek to
| ocate these parents and their enployers to establish or enforce a
child support order. Quarterly wage and unenpl oynent conpensation
clains data provide information on continuously enployed and unenpl oyed
i ndi vi dual s who woul d not be | ocated solely by new hire reporting.

The Federal Case Registry (FCR) is a national registry of
i ndi vidual s involved in child support cases, constructed from abstracts
of child support case and order information that child support agencies
transmt to the FCR. The FPLS, through a matching process between NDNH
and the Federal Case Registry, is able to automatically provide child
support agencies with informati on on address, enploynent and
unenpl oyment conpensation clains data on parents owi ng child support.
Through internal FCR matching, the FPLS alerts child support agencies
about other jurisdictions that have cases on the sane individual

However, the FPLS is designed around fixed network connections
utilizing direct mainframe to mainframe data transm ssions. OCSE is
| ooking into alternative mechanisnms that would provide Tribes and
Tri bal organi zations with comuni cati ons capabilities and cost-
effective access to FPLS.



As nmentioned in an earlier section of the preanble, the issue of
access to the FPLS was raised during consultation. There is no | ega
i npedi ment to Tribes and Tribal organizations that receive direct
fundi ng under section 455(f) of the Act from participating in the FPLS.
Access to the FPLS by Tribes and Tri bal organi zations requires somne
degree of automation in that the FPLS is designed to operate using
electronically transmtted requests, and Tri bes and Tri ba
organi zati ons woul d be required to comrunicate their requests to, and
recei ve responses from the FPLS electronically. Wile the FPLS
currently accepts limted types of physical nmedia, e.g., Reel Tapes,
Cartridge, this is rapidly changing to electronic transnissions only.
The FPLS production systenms are being programed to handl e only
electronically transmtted files over OCSE s established networks. This
is currently how the Federal Case Registry (FCR) and National Directory
of New Hires (NDNH) are progranmed. Programm ng for requests nade
outside of the electronic network is not planned.

The FPLS supports Federal to State, State to Federal, and State to
State transni ssions. There are currently two separate networks used for
hosting FPLS child support transactions. The first network is SSA' s
File Transfer Managenent System (FTMS), which utilizes closed data
lines via FTS2000 (generally 56kb lines or less) and a proprietary
protocol (Connect: Direct) for file transfers. This network supports
Federal to State and State to Federal file transfers. (SSA will not
support an expansion of this network.) The second network used is the
Chi | d Support Enforcenment Network (CSENet). CSENet supports State to
State transni ssions where the Federal host systemis used to route the
transm ssion fromand to their destinations. This network is currently
bei ng upgraded and uses Frame Rel ay services through AT&anp; T and the
m ni mum connection is at 56kb.

The existing FPLS networks are fixed networks | ocated at State
sites and may not be suited for communication beyond their current
configuration. Tribes and Tribal organizations that wish to utilize the
FPLS before the effective date of the Federal interface requirenents
could choose to enter into cooperative arrangenents with State IV-D
agencies to process requests/responses to and fromthe FPLS.

The degree of autonation necessary to neet nost child support
functionality is simlar if not equivalent to State |evel child support
systenms. Many of the State level child support system functions
interface directly with the FCR, NDNH, Federal Income Tax Refund O f set
and ot her conponents of the FPLS. Therefore, State and Federal system
autonmation and interfaces are closely devel oped and closely |inked.
While OCSE is very famliar with the functionality contained in State
systens and the degree of sophistication of those systens, it has no
simlar experience with automation at the Tribal |evel. Therefore, it
will be inmportant that OCSE deternine the | evel of technica
capabilities at the Tribal level and the technical requirenments for a
Tribal interface directly with OCSE for FPLS exchanges. Until this is
done, it would be conjecture as to the best method of conmunicating
with the Tribes and Tribal organizations and providing direct access to
the FPLS. W are specifically soliciting conments and suggestions from
Tribes and Tri bal organi zations on prograns that would facilitate
access. W are also soliciting coments about resources needed, such as
staff, equi pnent, devel opnent of procedures, policy, costs, interagency
agreenents and estimated casel oad. Wthout information about the
current status of various Tribal child support conputer systems, it
woul d be difficult to accurately plan a schedule for inplenmentation of
Tri bal access to the FPLS.



After the initial Tribal system assessnent, consideration will be
given to establishing a direct interface with the FPLS. Because it does
not appear feasible to utilize existing networks for comrunication with
the Tribes and Tribal organizations, alternative nmethods will need to
be considered. There are several approaches that could be pursued, such
as: The Internet or Virtual Private Networks (VPN). These alternatives,
along with others may provide a practical means of conmunication
Additionally, Tribes and Tribal organizations woul d be expected to neet
all the transaction specifications required of State systens necessary
to process their requests. These specifications are technically conpl ex
and will require conprehensive automation and technical expertise to
support conpliance. It may take Tribes and Tribal organizations severa
years to devel op the necessary automation to neet the automation and
communi cati on requirenents.

The Federal Inconme Tax Refund O fset Program was established by
Congress (Pub. L. 97-35) in 1981 and enforces delinquent child support
obligations by intercepting part or all of an obligor's Federal incone
tax refund. This Federal collection mechanisminvolves the interaction
of all State IV-D agencies and three Federal agencies (OCSE, the
Treasury Departnment's Financial Managenent Service, and the Interna
Revenue Service).

The I nternal Revenue Code at 26 U.S.C 6402(c) does not currently
allow Tribes to have direct access to the
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Federal |ncome Tax Refund Off set process. Under current |aw, Tribal CSE
cases may be processed under the Federal Inconme Tax Refund O f set
Program provi ded there is an application to the State |V-D agency for
appropriate services. In such cases, Tribes and States nmay negoti ate
arrangenents under which individual applications for services would be
sent to the State |1V-D agency and the Tri bal CSE agency woul d provide
the State agency with the information and records necessary to process
such cases for inconme tax refund offset. Under these negotiated
arrangenents, States would provide appropriate services consistent with
section 454(4) of the Act. OCSE will issue instructions regarding these
arrangenents.

As discussed earlier in this preanble, Sec. 309. 10 proposes that,
in order for a Tribe or Tribal organization to receive Tribal CSE
fundi ng, there nust be at |east 100 children under the age of majority
as defined by Tribal |aw or code, in the population of the Tribe, or of
the Tribe(s) authorizing a Tribal organization to operate a CSE program
on their behalf, subject to the jurisdiction of the Tribal court (or
courts) or administrative agency (or agencies). |In paragraph (e) of
Sec. 309.65, we propose that, in the initial plan and in any plan
anmendnent subnitted as a new plan, a Tribe or Tribal organization nust
confirmits eligibility for direct Tribal CSE funding by certifying
that, as of the date the plan or plan anmendnent is submitted to the
Departnment, the Tribe or Tribal organization neets this mninum
popul ati on requiremnment.

What provisions governing jurisdiction nmust a Tribe or Triba
organi zation include in a Tribal CSE plan? (section 309.70)

We propose that a Tribe or Tribal organization denonstrates
capacity to operate a Tribal CSE program neeting the objectives of
title I'V-D of the Act when its Tribal CSE plan includes a description



of the popul ation subject to the jurisdiction of the Tribal court or
adm ni strative agency for child support enforcenent purposes. As
mentioned earlier, we are requiring a m ninmum of 100 children under the
age of majority as defined by Tribal [aw or code in the popul ation
under the jurisdiction of the Tribe or Tribes to be served in order to
apply for and receive direct funding.

What admi nistrative and nmanagenent procedures nust a Tribe or Tri bal
organi zation include in a Tribal CSE plan? (section 309.75)

We propose that a Tribe or Tribal organization denonstrates
capacity to operate a Tribal CSE program neeting the objectives of
title 'V-D of the Act when its Tribal plan includes the follow ng
m ni rum admni ni strative and managenent provisions, and the Secretary or
desi gnee determ nes that these provisions are adequate to enabl e the
Tribe or Tribal organization to operate an effective and efficient
Tribal CSE program and ot herw se conply with Federal requirenents.

In paragraph (a), we propose that the plan include a description of
the structure of the agency and the distribution of responsibilities
wi thin the agency. This includes the responsibility for the functions
of establishing a plan, overseeing operation of the program and
eval uating the efficiency and effectiveness of the program preparing
required reports and receiving, distributing, disbursing and accounting
for collections. The plan should include the proposed staffing |levels
for delivery of necessary services, including: intake, establishing
support obligations, locate, financial assessnment, enforcenent,

di stribution and collection, program managenent and financia

management .
Many Tri bes and Tribal organi zations applying for grants under
ot her prograns will be fam liar with the inclusion of managenment and

adm ni strative capacity to operate the programin their applications.
Thi s includes evidence of the Tribe's and Tribal organization's ability
to operate the program The plan will outline the nmanagenent and

adm nistrative capabilities of the Tribal CSE agency, including
position descriptions of key personnel and related staffing

i nformati on.

I n paragraph (b), we propose that a plan include procedures under
whi ch applications for Tribal CSE services are made avail able to the
publ i c upon request.

I n paragraph (c), we propose the plan include procedures under
which the Tribal CSE agency nust pronptly open a case by establishing a
case record and determi ni ng necessary action. The purpose of this
provision is to avoid a delay in getting needed services to the
chi l dren.

I n paragraph (d), we propose that the Tribal plan nust contain
procedures to control the use of and account for Federal funds and
anounts coll ected on behal f of custodial parents, including assurances
that the followi ng requirenents and criteria to bond enpl oyees are in
effect:

(1) Procedures under which the Tribal CSE agency will ensure that
every person, who has access to or control over funds coll ected under
the Tribal CSE program is covered by a bond against |oss resulting
from enpl oyee di shonesty.

(2) The requirenment in paragraph (d) applies to every person, who
as a regular part of his or her enployment, receives, disburses,
handl es or has access to support collections.

(3) The requirements of this section do not reduce or limt the



ultimate liability of the Tribe or Tribal organization for |osses of
support collection fromthe Tribal CSE agency's program

(4) A Tribe may conply with the requirenment in paragraph (d) by
means of self-bondi ng established under Tribal |aw and approved by the
Secretary or designee.

I n paragraph (e), we propose that the plan include procedures under
which notice of the anpbunt of any support collected for each nonth is
provided to famlies receiving services under the Tribal CSE plan and
to the noncustodial parent upon request. Fanilies receiving services
nmust receive such notice on a quarterly basis.

In paragraph (f), we propose that the plan include certification
that for each year during which the Tribe or Tribal organization
recei ves or expends funds pursuant to section 455(f) of the Act and
this part, it shall conply with the provisions of chapter 75 of title
31 of the United States Code (the Single Audit Act of 1984, Public Law
98-502, as anmended) and OMB Circular A-133. (The single agency audit
requi renents are included in the grants adni ni stration requirenments at
45 CFR 92.26, which include OMB Circular A-133, "~ "Audits of States,
Local Governments, and Non-Profit Organizations.'') Tribes and Triba
organi zations that receive grants fromother prograns are famliar with
this requirement, as it pertains to nost Federal grant-in-aid funding.

What saf eguardi ng procedures nust a Tribe or Tribal organization
include in a Tribal CSE plan? (section 309. 80)

We propose that a Tribe or Tribal organization denonstrates
capacity to operate a Tribal CSE program when its Tribal CSE pl an
i ncl udes specific safeguarding provisions. W are proposing that Tribes
and Tribal organi zations be required to include in their Tribal CSE
pl an a description of how they propose to safeguard information
collected for the purposes of their Tribal CSE program Because of
concerns raised during consultation and privacy issues concerning child
support and tax information, this requirenment for safeguarding
i nformati on was added to protect both the Tribe's own i nformation and
data and i nformation
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and data received fromother Tribes, States and the Federal governnent.

I n proposed paragraph (a), there nust be procedures under which the
use or disclosure of information concerning applicants or recipients of
child support enforcenment services is limted to purposes directly
connected with the administration of the Tribal CSE program or other
prograns or purposes prescribed by the Secretary.

In proposed paragraph (b), Tribal CSE safeguardi ng procedures nust
be consistent with safeguardi ng provisions in sections 453 and 454 of
the Act and regul ati ons pronul gated pursuant to section 464 of the Act
and conformto any specific rules or instructions issued by the
Secretary or designee to assure that requests for and disclosure and
use of information obtained fromthe Federal Parent Locator Service and
the Federal Tax Refund Offset Programare limted only to individuals
and entities authorized under these sections of the Act for the
pur poses authorized under these sections.

I n paragraph (c), we propose that the plan include procedures under
whi ch sanctions must be inposed for the unauthorized discl osure of
i nformati on concerning applicants and recipients of child support
enforcenment services as outlined in paragraphs (a) and (b) of this



secti on.

VWhat reports and mai ntenance of records procedures nust a Tribe or
Tri bal organization include in a Tribal CSE plan? (section 309. 85)

We propose that a Tribe or Tribal organization denonstrates
capacity to operate a Tribal CSE program neeting the objectives of
title I'V-D of the Act when its Tribal CSE plan includes procedures for
mai nt ai ni ng certain records.

In proposed paragraph (a), the Tribal CSE agency woul d be required
to maintain records necessary for proper and efficient operation of the
program i ncl udi ng:

(1) Applications for support services;

(2) Records on |ocation of noncustodial parents;

(3) Records on actions taken to establish paternity and obtain and
enforce support;

(4) Records on amounts and sources of support collections and the
di stribution of such collections;

(5) Records on other costs; and

(6) Statistical, fiscal and other records necessary for reporting
and accountability required by the Secretary or designee.

I n paragraph (b), we propose that the retention and custodi a
requi renents for these records are prescribed in 45 CFR part 92.

Mai nt enance of records is an inportant aspect in running a child
support program and accountability to the Federal governnent and those
receiving services. The requirenment to nmaintain these records will
enhance the program in that reporting will be easier and the Triba
CSE agency will be able to track the progress and growth of the
program

What governing Tribal |law or regulations nust a Tribe or Triba
organi zation include in a Tribal CSE plan? (section 309.90)

We propose that a Tribe or Tribal organization denonstrates
capacity to operate a Tribal CSE program neeting the objectives of
title I'V-D of the Act when its Tribal CSE plan includes copies of
Tribal law, code, regul ations, and/or other evidence that provides the
foll owi ng specific procedures:

I n paragraph (a), we propose that the plan include procedures that
result in the establishment of paternity for any child up to and
i ncluding at |east 18 years of age.

Age 18 is used only in terns of establishing a child support order
This has no bearing on Tribal enrollnment, Tribal nenbership or Triba
rights. This inposes no Federal requirenent relating to Triba
menber shi p.

I n paragraph (b), we propose that the plan include procedures that
result in establishment and nodification of child support obligations.

I n paragraph (c), we propose that the plan include procedures that
result in the enforcenment of child support obligations, including
requi renents that Tribal enployers conply with incone w thholding as
requi red under Sec. 309.110.

I n paragraph (d), we propose that the plan include procedures that
result in location of noncustodial parents.

In the absence of specific |aws and regulations, a Tribe or Triba
organi zation may satisfy this requirenment by providing in its plan
detail ed descriptions of such procedures which the Secretary or
desi gnee determ nes are adequate to enable the Tribe or Triba



organi zation to neet the performance targets approved by the Secretary.

We understand that sone Tribes may not have witten aws in these
areas. In that case, the Tribe nust include in its plan a witten
description of the procedures and criteria it enploys to establish
paternity, establish and nodify support orders, or to enforce support
obligations. During consultation, questions concerning specific State
enforcenent techniques were raised. A Tribe or Tribal organization is
not prohibited fromusing all or sonme of the enforcement tools that
States are required to use. However, sone of these nay not be
appropriate enforcement tools for Tribes and Tribal organizations,
especially for CSE progranms that are in the early stages of
devel opnent .

One exanple is license revocation for enforcenment of support
orders. This includes driver's, professional, occupational, and
recreational |icenses of individuals who owe overdue support, or who
fail to conply with subpoenas or warrants relating to paternity or
support proceedings. W are aware that not all Tribes issue |icenses of
the type a State is required to revoke. W do not have a conprehensive
list of licenses issued by each Tribe. Therefore, the use/application
of this technique is left to the discretion of the Tribe or Triba
organi zation. This is a fairly new requirement for State progranms, and
we have elected not to require it in the NPRM because Tribal CSE
progranms are in the early stages of devel oprment.

However, one specific enforcement technique is required for Triba
CSE programs: incone w thholding as described in Sec. 309.110 and
di scussed later in this preanble. Income withholding is deenmed critica
to successful child support enforcenent efforts and accounts for over
50 percent of all collections in State |IV-D prograns.

Sone enforcenent techniques that a Tribe or Tribal organization my
wish to use will require the cooperation of a State. For exampl e,
States are required to revoke certain professional licenses if a parent
is overdue on his or her support obligation. Some of these |icenses may
be issued by a State. If a Tribe or Tribal organization wants to use
this tool, it nust request that the State revoke the license.

Many enforcenment requirements were added to State |V-D prograns
over tinme, including requirenents for State tax refund offset and for
reporting child support arrearages to credit bureaus. We will provide
information to Tribal CSE prograns on enforcenment tools currently
avai | abl e. These tools provide increased potential for enforcing
support orders and are often hel pful in the npst egregi ous cases of
unpai d support. While we do not expect Tribes to use all avail able
tools i mediately, we would strongly encourage Tribes to consider an
array of enforcenent nmechanisns to best serve their famlies and expect
nore use as Tri bes gain experience.
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This proposed rule requires that Tribal plans explain how the Tribe

or Tribal organization will carry out specific CSE requirenents,
i ncluding the enforcenent tools the Tribe or organization will use, as
well as requiring use of incone withholding. W will provide

i nformati on and techni cal assistance to Tribal prograns on use of
addi ti onal enforcement tools.

We are requesting copies of all Tribal |aws and regul ati ons that
outline the specific procedures for establishnent of paternity;
establ i shing and nodifying child support obligations; enforcing child
support obligations and | ocating noncustodi al parents. The Tribal plan



must contain enough information so that the Secretary can determn ne
that appropriate Tribal |aws, regul ations and procedures are in place
to ensure paternity and support order establishment and enforcenent of
support obligations as required under section 455(f) of the Act and

t hese regul ati ons.

What procedures governing the |location of noncustodial parents nust a
Tribe or Tribal organization include in a Tribal CSE plan? (section
309. 95)

We propose that a Tribe or Tribal organization denonstrates
capacity to operate a Tribal CSE program neeting the objectives of
title I'V-D of the Act when its Tribal CSE plan includes the foll ow ng
provi si ons governing the | ocation of noncustodial parents.

Under proposed paragraph (a), in all appropriate cases, the Triba
CSE agency nust attenpt to |ocate noncustodi al parents or sources of
i ncome and/or assets when location is required to take necessary action
in a case.

Under proposed paragraph (b), all sources of information and
records available to the Tribe or Tribal organization must be used to
| ocate noncustodi al parents. As defined in Sec. 309.05, |ocation neans
the information concerning the physical whereabouts of the noncustodia
parent, or the noncustodial parent's enployer(s), or other source of
i ncome or assets, as appropriate, which is sufficient and necessary to
take the next appropriate action in a case.

A Tribe or Tribal organization may wi sh to establish a Parent
Locator Service, sinmlar to the Parent Locator Services established by
States. The locator service may utilize a variety of sources, ranging
from manual to electronic processes for |ocation of a noncustodia
parent. These tools may include: Local officials and enpl oyees
adm ni stering public assistance, general assistance, nedical
assi stance, food stanps and social services; relatives and friends of
t he noncustodi al parent; current or past enployers; the |local tel ephone
conpany; the U S. Postal Service; financial references; unions;
fraternal organizations; police, parole, and probation records if
appropriate; and State agencies and departnents, as authorized by State
I aw, including those departments which maintain records of public
assi stance, wages and enpl oynent, unenpl oyment insurance, incone
taxation, driver's licenses, vehicle registration, and crimnal records
and ot her sources, as appropriate.

What procedures for the establishnent of paternity nust a Tribe or
Tribal organization include in a Tribal CSE plan? (section 309.100)

I n paragraph (a), we propose that a Tribe or Tribal organization
denonstrates capacity to operate a Tribal CSE program neeting the
objectives of title IV-D of the Act when its Tribal CSE plan includes
t he procedures for the establishnent of paternity included in this
section. In cases in which paternity has not been established, the
Tribe nmust include in its Tribal CSE plan the procedures under which
the Tribal CSE agency will:

(1) Attenpt to establish paternity by the process established under
Tri bal |aw, code and/or custom and

(2) Provide an alleged father the opportunity to voluntarily
acknow edge paternity.

We will exam ne the Tribe's procedures to ensure that the
objectives of title IV-D are net, paternity is established, due process



rights are protected, and the children in need of child support
services receive those services consistent with the requirements of
these regul ati ons.

I n paragraph (b), we propose that the Tribal CSE agency need not
attenpt to establish paternity in any case involving incest or forcible
rape, or in any case in which |egal proceedings for adoption are
pending, if, in the opinion of the Tribal CSE agency, it would not be
in the best interests of the child to establish paternity in this case.

I n paragraph (c), we propose that when genetic testing is used to
establish paternity, the Tribal CSE agency nust identify and use
accredited | aboratories which perform at reasonable cost, legally and
medi cal | y acceptable genetic tests which tend to identify the father or
excl ude the all eged father

The proposed requirenents in paragraphs (b) and (c) are based on
simlar requirenents for State |IV-D agenci es.

During consultation with Tribes, the issue of establishing
paternity was troubl esone for a nunber of reasons. Sone Tri bes do not
use the methods of establishing paternity that are widely used in State
programs. In sone instances, Tribal |eaders establish paternity.
Concerns were rai sed about religious and ethical objections to genetic
testing for establishing paternity, and about using non-Triba
| aboratories for genetic testing. In some Tribes, the question of
paternity is not as inportant, because the Tribes are matrilineal. In
others, paternity may enter into issues concerning Tribal menbership
and other rights and entitlenents. W are generally providing Triba
CSE agenci es discretion on how to establish paternity.

We believe that current genetic testing technol ogy provides the
nost accurate nmeans to determne the father or exclude the all eged
father, and that involved individuals therefore should have the
opportunity to request use of this technology. W al so believe that an
al | eged father who questions whether he is the father of a child wll
be nmore likely to accept the child as his if genetic testing determ nes
that he is the father

We believe that recent advances in genetic testing technol ogy
address concerns that sone nmay have about this nethod. Genetic testing
is now painless and mnimally invasive. Swabs are used to obtain cells
fromthe inside cheek surface; blood is not drawn. There are highly
accurate results based on conparison of DNA fromthe child, the nother,
and the alleged father.

As noted, we propose to require use of accredited | aboratories when
genetic testing is used, to assure the nbst accurate results possible.
Tri bes shoul d put safeguards in place to assure that genetic (or bl ood)
sanpl es are used only as directed by the Tribe. In their agreenents
with the accredited | aboratories they choose, they can require that al
sanmpl es nust be used only for the specified paternity establishment and
nmust be destroyed within a specified period of time. They al so can use
tribally-owned accredited | aboratories.

We request comrents regarding paternity establishnment, including
speci fic comments concerning the best way to assure due process for
i nvol ved individuals while respecting Tribal tradition

What procedures governing guidelines for the establishnent and
nodi fication of child support obligations nust a Tribe or Triba
organi zation include in a Tribal CSE plan? (section 309.105)

I n paragraph (a), we propose that a Tribe or Tribal organization
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denonstrates capacity to operate a Tribal CSE program neeting the
obj ectives of title I'V-D of the Act when its Tribal CSE plan includes
the requirenents |isted bel ow

(1) Establishes one set of child support guidelines by |aw or by
judicial or admi nistrative action for setting and nodifying child
support obligation anounts;

(2) Includes a copy of child support guidelines governing the
establ i shment and nodification of child support obligations; and

(3) Indicates whether in-kind or non-cash paynents of support will
be permtted and if so, describes the type(s) of in-kind (non-cash)
support that will be permtted and how such in-kind (non-cash) paynents
will be converted into cash equivalents if necessary.

The plan nust describe how the Tribe or Tribal organization wll
determ ne a support ampunt and establish a support order. It nust
descri be any Tribal provisions for in-kind support paynments; the
process to track in-kind support paynents; and the process for
translating the in-kind amunt to a dollar anmount, should the obligor
nmove and services are no | onger provided by the Tribal CSE agency.

During consultation, Tribes stressed repeatedly that it may be
econom cally and culturally acceptable for noncustodial parents to
provi de in-kind child support. Exanples of in-kind child support
i nclude, but are not limted to, child care, game (e.g., deer or fish
fromhunting and fishing), firewood, or tine spent with the child
teaching himor her traditional and cultural ways. A variety of in-kind
options are allowable at the Tribe or Tribal organization's discretion.

I n paragraph (b), we propose that the guidelines established under
paragraph (a) at a mininmmmust: (1) Take into account the needs of the
child and the earnings of the noncustodial parent; and (2) be based on
specific descriptive and nuneric criteria and result in a conputation
of the support obligation.

As nentioned above, the child support guidelines are guidelines
established by law or judicial or adm nistrative action. The purpose of
the guidelines is to establish child support orders based upon the
financial circunstances of the noncustodial parent and the needs of the
child. Use of the guidelines is required for establishing child support
obligations. The "““specific descriptive criteria' ' nust include
consi deration of the noncustodial parent's earnings and the child's
needs, and may include consideration of such things as the custodia
parent's earnings, credit for child care expenses; nedical expenses;
seasonal enploynent of the noncustodial parent; and any other
appropriate criteria.

I n paragraph (c), we propose that the Tribe or Tribal organization
nmust ensure that child support guidelines are reviewed at |east every
three years.

I n paragraph (d), we propose that the Tribe or Tribal organization
nmust provide that there shall be a rebuttable presunption, in any
judicial or adm nistrative proceeding for the award of child support,
that the anount of the award which would result fromthe application of
the gui delines established under paragraph (a) of this section is the
correct anount of child support to be awarded.

In paragraph (e), we propose that a witten finding or specific
finding on the record of a judicial or adnministrative proceeding for
the award of child support that the application of the guidelines
establ i shed under paragraph (a) of this section would be unjust or
i nappropriate in a particular case shall be sufficient to rebut the



presunption in that case, as determ ned under criteria established by
the Tribe or Tribal organization. Such criteria nust take into

consi deration the best interests of the child. Findings that rebut the
gui del i nes shall state the ampbunt of support that woul d have been

requi red under the guidelines and include a justification of why the
order varies fromthe guidelines. In the interest of flexibility for
Tribal CSE prograns and conparability with State IV-D requirenents, we
i ncluded the provision for deviation fromthe established child support
gui del i nes.

What procedures governing income wthhol ding must a Tribe or Triba
organi zation include in a Tribal CSE plan? (section 309.110)

In proposed paragraph (a), a Tribe or Tribal organization
denonstrates capacity to operate a Tribal CSE program neeting the
objectives of title IV-D of the Act when its Tribal CSE plan includes
copies of Tribal laws providing for the follow ng i ncome withhol di ng
requi renents.

(1) In the case of each noncustodi al parent against whom a support
order is or has been issued or nodified under the Tribal CSE plan, or
i s being enforced under such plan, so nmuch of his or her income as
defined in section 466(b)(8) of the Act nust be withheld as is
necessary to conply with the order

Inconme is defined in section 466(b)(8) of the Act as ~** * * any
periodic formof paynment due to an individual, regardl ess of source,

i ncl udi ng wages, salaries, comm ssions, bonuses, worker's conpensati on
disability, paynments pursuant to a pension or retirenment program and
interest.'' Tribes nay add other elenents to this definition of incone
for the purposes of income wthholding. Tribes nmay want to include

all otment payments in the definition of income for wthhol ding
purposes. Tribes may al so want to define wi nnings fromgam ng as incone
subject to withholding. Tribes have the discretion to detern ne whether
to include w nnings fromgam ng, allotnment paynents and ot her

addi ti onal sources of income in the definition of incone.

(2) In addition to the anpbunt to be withheld to pay the current
mont h' s obligation, the amobunt wi thheld nust include an anobunt to be
applied toward |iquidation of any overdue support.

(3) The total amount to be withheld under paragraphs (a)(1l) and (2)
of this section may not exceed the maxi mum anount permitted under
section 303(b) of the Consuner Credit Protection Act (15 U S.C
1673(b)) .

The provision of the Consumer Credit Protection Act (CCPA) at 15
U.S.C. 1673(b) sets outside limtations on anpunts that may be withheld
for child support enforcenent purposes. |f an enployee is supporting
hi s/ her spouse or dependent child, other than a spouse or child
referenced in the income withhol ding order, 50 percent of disposable
earnings may be withheld. If the enployee is not supporting such a
spouse or dependent child, 60 percent of the disposable earnings may be
withhel d. These linmts increase to 55 percent and 65 percent if the
enpl oyee is 12 or nore weeks in arrears.

A Tribe or Tribal organization nay wish to set different limts.
The limt set by a Tribe or Tribal organization my be |ower, but may
not be higher than the Iimt set forth in the CCPA. Sonme States have
opted for lower limts, such as 50 percent, on incone w thhol dings.

(4) Al incone wi thholding nust be carried out in conpliance with
all procedural due process requirenments of the Tribe or Triba
or gani zati on.



(5) The Tribal CSE agency nust have procedures for pronptly
refundi ng amounts, which have been inproperly withheld.

Thi's provision protects the noncustodi al parent fromincorrect or
i naccurate wi thhol dings that could occur, and ensures that procedures
are in place to refund anmounts whi ch have been inproperly w thheld.

(6) The Tribal CSE agency nust have procedures for pronptly
termnating incone withholding in cases where there is no |onger a
current order for
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support and all arrearages have been satisfied.

I n paragraph (b), we propose that to initiate income wthholding,
the Tribal CSE agency nust send the noncustodial parent's enployer a
notice using the standard Federal format that includes the information
listed bel ow.

(1) The anpunt to be wi thheld.

(2) Arequirenment that the enployer nust send the anount to the
Tri bal CSE agency within 7 business days of the date the noncustodia
parent is paid.

(3) That the enployer nust report to the Tribal CSE agency the date
on whi ch the anmpbunt was withheld fromthe noncustodi al parent's incone.
(4) Arequirenment that, in addition to the anmount to be withheld
for support, the enployer may deduct a fee established by the Tribe for
the enpl oyer's administrative costs incurred for each withholding, if

the Tribe permits a fee to be deduct ed.

(5) Arequirenment that the withholding is binding upon the enployer
until further notice by the Tribe.

(6) Arequirement that if the enployer fails to withhold inconme in
accordance with the provision of the notice, the enployer is liable for
t he accunul ated anount the enployer should have withheld fromthe
noncust odi al parent's incone.

(7) Arequirenment that the enployer nust notify the Tribe pronptly
when the noncustodi al parent term nates enpl oynent and provide the
noncust odi al parent's |ast known address and the name and address of
t he noncustodi al parent's new enployer, if known.

The form Order/ Notice to Wthhold Inconme for Child Support (OVB No.
0970-0154) is required in all IV-D cases and in private cases
established after January 1, 1994 for income w thholding. The form
i ncludes basic identifying information, what anobunt needs to be
wi t hhel d, and where paynents nust be remtted.

I n paragraph (c), we propose that the incone of the noncustodia
parent shall becone subject to withholding, at the latest, on the date
on which the paynents which the noncustodi al parent has failed to make
under a support order are at |east equal to the support payable for one
nont h.

In the State IV-D program there are provisions for inmediate
i ncome withholding. This nmeans that the incone w thholding is mandatory
when the noncustodi al parent is enployed. W contenplated using this
same provision for the Tribal CSE program but we were concerned that
it would be difficult for Tribes and Tri bal organizations operating a
programto neet such a requirenent in all cases. For that reason, we
are specifically soliciting conments on this aspect of incone
wi t hhol di ng.

I n paragraph (d), we propose that the only basis for contesting a
wi thholding is a m stake of fact, which for purposes of this section
means an error in the anount of current or overdue support or in the



identity of the alleged noncustodial parent.

In paragraph (e), we propose that the provisions of this section do
not apply to that portion of a support obligation that may be satisfied
i n kind.

In paragraph (f), we propose that Tribal |aw nust provide that the
enpl oyer is subject to a fine to be determ ned under Tribal |aw for
di schargi ng a noncustodi al parent from enpl oynent, refusing to enpl oy,
or taking disciplinary action agai nst any noncustodi al parent because
of the withhol ding.

I nconme withholding is the single nost effective tool for collecting
child support from noncustodial parents. Incone withhol ding provides a
steady income streamto the custodial parent. This procedure accounted
for 55.8 percent of all collections made in FY 1998. W believe that
Tribes will find that this is a very effective tool for child support
enf or cenent .

What procedures governing the distribution of child support nmust a
Tribe or Tribal organization include in a Tribal CSE plan? (section
309. 115)

We propose that a Tribe or Tribal organization denonstrates
capacity to operate a Tribal CSE program neeting the objectives of
title I'V-D of the Act when its Tribal plan includes the provisions
listed bel ow.

Under proposed paragraph (a), in cases where fam lies receiving
services fromthe Tribal CSE program are receiving TANF assi stance from
the State, collected child support nust be distributed consistent with
section 457(a)(1) of the Act.

Under proposed paragraph (b), in cases where fam lies receiving
services fromthe Tribal CSE program are receiving TANF assi stance from
a Tribal TANF program and fornerly received assistance under a State
program funded under title IV-A, child support arrearage collections
nmust be distributed consistent with section 457(a)(2) of the Act.

Under paragraph (c), in cases where fanilies receiving services
fromthe Tribal CSE program are receiving TANF assi stance froma Triba
TANF program and have assigned their rights to child support to the
Tribe, collected child support up to the amount of Tribal TANF
assi stance received by the famly nay be retained by the Tribe. Thus,
in distributing support collected on behalf of a famly who has
assi gned support rights to the Tribe, the Tribe would have the option
of retaining such support for reinbursenent of Tribal TANF benefits or
of passing through support collected in whole or in part to the famly
to help the fanmily nove to self-sufficiency. However, as specified
under 45 CFR 286. 155(b) (1) of the Tribal TANF rules, any collected
child support in excess of the anpunt of Tribal TANF assistance
received by the famly nust be paid to the famly.

Under proposed paragraph (d), in cases where fam lies receiving
services fromthe Tribal CSE program formerly assigned support rights
to the Tribe as a condition of receiving Tribal TANF assistance, the
Tribe may retain anounts coll ected above current support as
rei mbursenent for past assistance paynents nmade to the famly for which
the Tribe has not been reinbursed. Wiile this is a Tribal option, we
woul d urge Tribes to consider the benefit of passing all support
collected to fanmlies that are no | onger receiving Tribal TANF as a
vehicle for maintaining self-sufficiency.

A Tribe could not retain collections under this paragraph until al
current support was paid to the fam|ly. As under paragraph (c), any



collected child support in excess of the ampunt of unreinbursed Triba
TANF assi stance nust be paid to the famly.

Wth respect to paragraphs (c) and (d), in devel opi ng proposed
policy, we are considering requiring Tribes to distribute retained
collections to the Tribe and the Federal governnent for reinbursenent
of the cost of providing assistance (simlar to paragraphs (a) and (b)
when there is an assignnent to the State) at a 90/10 match rate
(reflecting the general rate of cost-sharing). An alternative would
have been to allow the Tribe to retain all collections or a greater
proportion of the collections, but this approach raised significant
issues as well. In addressing this policy, we ask commenters to
consi der the range of conplex issues involved in distribution in these
cases, including the following: Gven the lack of statutory guidance in
this area, is there a justifiable alternative to the 90/10 rate? How
woul d distribution work when a Tribal order was based on in-kind
support by the noncustodial parent? We encourage your comrents on this
approach to distribution policy and the nunmber of conplex issues
needi ng to be addressed. We are also interested in | earning nore about
the potential inmpact on famlies
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and on Tribes with respect to any of these issues.

Under proposed paragraph (e), in cases where fam lies receiving
services fromthe Tribal CSE program never received assistance under a
State or Tribal program funded under title IV-A all collected child
support nust be paid to the famly.

Concerns were raised during the consultations with respect to
distribution of child support collections. OCSE has addressed these
concerns in Action Transmittal OCSE-98-21, dated July 28, 1998. Title
IV-D contains explicit requirenents for distribution of support
col l ected, including support assigned to a State under title IV-A of
the Act. In cases where Indian fam|lies are receiving TANF assi stance
under title IV-A fromthe State, support nust be distributed pursuant
to section 457(a)(1) of the Act. The Tribal CSE agency must forward al
collections to the State |V-D agency. The State nust pay to the Federa
governnment the Federal share of the anount collected and may retain or
distribute to the famly the State share of the anount coll ected.

However, if as a condition of eligibility for Tribal TANF, an
I ndi an applicant assigns his/her right to support to the Tribe, such an
assignnment may be honored by a State |V-D program providing services to
the Tribal TANF fanmily and support collected distributed accordingly,
to the Tribal TANF agency. However, there is nothing under Federal |aw
that mandates a State honor a request by a custodial parent to send
support collected to anyone other than the custodial parent. Should
assignments exist to both the Tribe and State because of current and/or
past assistance under title IV-A being provided to the fanily, anmounts
coll ected nust be distributed in a way that is consistent with section
457 of the Act and these regul ations.

In cases where Indian fanilies never received title IV-A
assi stance, all collected support nust be paid to the famly,
consistent with section 457(a)(3) of the Act.

What intergovernnmental procedures nust a Tribe or Tribal organization
include in a Tribal CSE plan? (section 309.120)

We propose that a Tribe or Tribal organization denonstrates



capacity to operate a Tribal CSE program neeting the objectives of
title I'V-D of the Act when its Tribal CSE plan includes those itens
listed bel ow.

I n paragraph (a), we propose the plan include procedures that
provide that the Tribal CSE agency will cooperate with States and ot her
Tribal CSE agencies to provide CSE services in accordance with
i nstructions and requirenments issued by the Secretary or designee.

I n paragraph (b), we propose the plan include assurances that the
Tribe or Tribal organization will recognize child support orders issued
by other Tribes and Tribal organi zations, and by States, in accordance
with the requirenents under 28 U S.C. 1738B, the Full Faith and Credit
for Child Support Orders Act.

As discussed earlier in the preanble, under the Full Faith and
Credit for Child Support Orders Act, States are required to reciprocate
and recognize Tribal orders. In addition, all States have enacted the
UniformInterstate Fam |y Support Act (U FSA). This nodel statute
provides that, as a matter of State law, States will treat Indian
Tribes in the sane manner as they treat other States when handling
child support cases involving other jurisdictions. OCSE is devel opi ng
regul ations to specifically address the issue of State cooperation with
Tri bal CSE prograns, possibly as part of the revisions to the
regul ati ons at 45 CFR 302.36, Provision of Services in Interstate 1V-D
Cases.

We considered adding a requirenment that Tribes enact the U FSA or
simlar |egislation. However, we were reluctant to i npose a requirenent
with the specificity contained in U FSA W are specifically soliciting
comments on whether this nodel statute or simlar nodel |egislation
witten specifically for Tribes would be hel pful

We will be working with Tribes and States to deternine the
appropriate requirements for cooperation between Tribes and States. W
will also be working to identify technical assistance to ensure child

support services for children whose parents live on or off Tribal |and.
The intent is to ensure that both States and Tribes are covered by
requi renents as appropriate. The Secretary or designee will issue
addi ti onal gui dance.

Subpart D-Tribal CSE Program Fundi ng

On what basis is Federal funding in Tribal CSE prograns determ ned?
(section 309. 125)

We propose that Federal funding of Tribal CSE prograns be based on
i nformati on contained in the Tribal CSE application, which includes a
proposed budget, a description of the nature and scope of the Triba
CSE program and assurance that the programwi ||l be adninistered in
conformty with applicable requirenents of title IV-D, regul ations
contained in this part and other official issuances of the Departmnent.

How wi Il Tribal CSE prograns be funded? (section 309.130)

I n paragraph (a), we propose that Tribal CSE prograns generally
will be funded on an annual basis. A Tribe or Tribal organization
running a Tribal CSE programw || receive a grant at the begi nning of
that Tribe or Tribal organization's programyear or budget period in
t he amount of the approved Federal share, to fund the Tribe or Triba
organi zation's programfor the next 12 nonths. (As noted in subpart B
a Tribal CSE agency nust have submtted an application, including a



Tri bal CSE plan and application forns, and the Departnent nmust have
approved that application in order for a Tribal CSE agency to be
eligible for direct funding.) In this discussion, we use the term
““program’ to include those activities associated with putting a

Tribal CSE programin place, for exanple, "~“start-up costs,'' as wel
as those activities associated with running a fully functional CSE
program

W want to give a Tribe or Tribal organization as nuch flexibility
as possible in selecting the 12-nonth funding cycle that is easiest for
it to administer. W also want a Tribe or Tribal organization to be
able to submt its initial application at any time that it is ready to
do so, irrespective of its preferred funding cycle.

In order to nake that possible, paragraph (b) proposes a specia
provision for an initial grant. W propose that a Tribe or Triba
organi zati on may request that its initial Tribal CSE grant award be for
a period of less than a year (but at |east six nonths) or nore than a
year (but not to exceed 17 nonths) to enable the Tribe's CSE program
funding cycle to coincide with the Tribe's desired annual funding.

For exanple, a Tribe or Tribal organization whose fiscal year runs
fromJuly 1 to June 30 may want its CSE program funding cycle to
coincide with its fiscal year. However, the Tribe or Triba
organi zation may be ready to start its programon February 1. In that
case, we could issue the initial grant award to allow the Tribe or
Tribal organization to begin its programon February 1, after the
Secretary approves the Tribe or Tribal organization's funding
application. That initial grant period would run from February 1 of the
current year to June 30 of the follow ng year, that is, for 17 nonths.
For the years after this first budget period, funding would be on a 12-
mont h basis, fromJuly 1 to June 30 for this Tribe or Triba
or gani zati on.
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During the consultation process, we received many questions about
how the funding |level for each Tri be would be set, what fornula would
be used, whether we woul d be making per capita grants, whether Tribes
and States would have to negotiate Tribal funding |levels, etc.

I n paragraph (c), we propose that the Secretary or designee wll
determ ne the amount of funds that a Tribe or Tribal organization needs
for reasonabl e, necessary and all ocable costs to operate its Tribal CSE
program based on information supplied by the Tribe or Triba
organi zati on on Standard Form 424 (Application for Federal Assistance),
St andard Form 424A (Budget | nformation--Non-Construction Prograns), and
the Tribe or Tribal organization's CSE plan, as revi ewed and approved
by the Secretary or designee. Fornms 424 and 424A are part of the
initial application, as well as part of annual refunding applications.

Unli ke many ot her ACF Tribal progranms, the Tribal CSE program does
not have a statutory funding formula or a specific or fixed amount to
be set aside for Tribal CSE grants. Instead, as is the case for
approved State CSE prograns, funding is available as needed in order to
pay reasonabl e and necessary costs of operating approved Tribal CSE
prograns.

Al so, unlike the funding for nmany other ACF Tribal prograns, the
funding for Tribal CSE activities is conpletely separate from fundi ng
for State prograns. Thus, a Tribe's decision to run its own CSE program
does not inpact a State's CSE program funds. Tribal CSE funding is not
apportioned froma State's funding.



We considered a number of funding options for this NPRM For
exanpl e, we consi dered basing funding on the Tribe or Triba
organi zation's performance in collecting child support and cost
effectiveness in adninistering a CSE program W al so contenpl ated
basi ng funding on cost per child to operate a child support enforcenent
program However, given that the vast majority of Tribes will be
devel opi ng new prograns, we do not yet have adequate information or
experience to deternine appropriate performance and cost effectiveness
st andar ds.

We considered setting a cap on certain costs within the Tribal CSE
programs. We di scussed setting a cap on indirect costs that could be
paid fromthe CSE grant funds. However, indirect cost rates should be
i npl emrented as negotiated. We considered setting a cap on court costs,
but because of our linmted knowl edge of Tribal court costs and the
di fference anmong Tribal courts, we decided this would not be
appropriate at this tine. W considered determ ning the anount of
Tribal funding based on State |V-D expenditures. We concl uded t hat
costs for State prograns that have been operating for over twenty
years, and costs for new Tribal prograns for Tribes of varying sizes
and circunstances, are not directly conparable.

After considering many options, we decided to propose a 90/10
funding formula for the first three years of operation of a full Triba
CSE program under Sec. 309.65(a) enconpassing a matching requirenent to
ensure that Tribes and Tribal organi zations have a stake in their CSE
prograns. Therefore, Sec. 309.130(d)(1) proposes that during the first
3 years of operation of a full Tribal CSE program under Sec. 309.65(a),
HHS provi de an anmount not to exceed 90 percent of the total approved
budget of the CSE program described in a Tribe or Tribal organization's
approved application, and that the Tribe or Tribal organization nust
provi de a non-Federal matching share of at |east 10 percent of the
total approved budget of the assisted program in cash and/or in kind,
in accordance with the requirenents of 45 CFR part 92. Tribal grantees
may provi de a non-Federal (Tribal) share of greater than 10 percent of
the costs of their CSE prograns, at their option. After three years,
the matching rate for the Federal governnment would be 80 percent and 20
percent for the Tribe. However, if the Secretary determ nes based on
experience and consultation with Tribes that the 80/20 match rate is
di sruptive to the program and i nposes hardship to Tribes, the
regul ations will be revised accordingly.

States are required to provide a 34 percent cash match to the
Federal 66 percent, in their CSE progranms. G ven the economc
conditions and | ack of a tax base for npbst Tribes, we are aware that a
34 percent match woul d be unreasonable for Tribes and Tri ba
or gani zati ons.

At the option of the Tribe or Tribal organization, the non-Federa
mat ch may be in cash and/or in kind. An exanple of a countable nonetary
match woul d be Tribal funds used to pay the salaries of staff operating
the Tribal CSE program An exanple of a countable in-kind match woul d
be the fair value of tribally owned office space used for the Tribe's
CSE program Proposed paragraph (d)(1) also provides that bona fide
third-party donated funds and in-kind contributions valued at fair
mar ket value may satisfy a Tribe or Tribal organization's non-Federa
share requirenent. For exanple, third-party donations of supplies and
equi pnent used for allowable purposes in the Tribal CSE program
generally could count as a match. However, "~ “donations'' that are quid
pro quo or in consideration for Tribal actions, or that primarily
benefit the donor, cannot be used to satisfy the requirement. For



exanple, if a vendor agreed to donate funds or discount the cost of
suppl i es, equi prent and/or services to a Tribe if the vendor received a
contract fromthe Tribe, this “~“donation'' could not be used to satisfy
t he non- Federal share requirenent.

To count as matching in a Tribal CSE program expenditures nust be
al | owabl e and cannot be clained for matching in anot her Federal program
or in another entity's CSE program

In general, Federal funds cannot be used to satisfy the non-Federa
share requirement. For exanple, services, such as technical assistance,
provided to or by a Tribe would not be countable if Federal funds were
used to pay for these services--to pay the person(s) who provided the
services or to pay other costs associated with the services. As another
exanple, a Tribe could not count as its matching requirenent the val ue
of an itemdonated by a State to the Tribe, if the State used Federa
funds to purchase the item (in other words, if the State had cl ai ned
Federal financial participation for the sanme itemunder its CSE
program.

However, there are linmted circunmstances under which funds from
ot her Federal prograns may be used as matching funds. Grantees may use
funds from anot her Federal programonly if the statute(s) applicable to
that program permit their use to neet non-Federal matching requirenents
in other progranms, the purposes of the two prograns are consistent, and
the funds have not been used to meet non-Federal matching requirenents
under any ot her Federal progran(s). For exanple, a Tribe could not
count Public Law 93-638 funds as matching funds in its Tribal CSE
programif the purposes of the child support program and the program
funded by the Public Law 93-638 funds were not consistent and/or if the
Tribe was counting these funds as matching in another program

We believe that some Tribes may not have sufficient resources to
provi de a 10 percent or 20 percent non-Federal matching share.
Paragraph (d)(2) therefore proposes circunstances under whi ch HHS woul d
wai ve part or all of the matching requirement. A Tribe or Triba
organi zation that |acks sufficient resources to provide a 10 or 20
percent match would subnmt a waiver request that includes: (1) A
statenment that it |lacks the available resources to neet the
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mat chi ng requirement; (2) a statenent of the anmpunt of the non-Federa
share that it requests HHS to waive; (3) the reasons that substantiate
why it is unable to nmeet the matching requirenent; and (4)
docunent ati on that reasonable efforts to obtain the non-Federal share
have been unsuccessful. Evidence of such efforts mght include letters
from possi bl e sources of funding indicating that the requested
resources are not available for this purpose, or approval of sinilar
wai vers of non-Federal share requirenments in other Federal programns
such as Head Start. Wen eval uating waiver requests from Triba

organi zations, HHS will consider the resources of the organization as
wel |l as the resources of the Tribes on whose behalf the organi zation is
adm nistering the child support program HHS could require nore

i nformati on and docunentation as it determ nes necessary.

HHS woul d wai ve all or part of the non-Federal matching share, as
appropriate, if it determ nes that a waiver request neets the
conditions stated above. A waiver request would be submitted as part of
the application for Tribal CSE funding, and waivers would be granted
for the budget period for which the application is made. Wi ver
requests al so could be submtted with budget amendment requests.



These non- Federal share matching and wai ver provisions are nodel ed
after simlar provisions for the Adm nistration for Native Americans
and Head Start.

We are specifically seeking conments on our approach to the funding
of Tribal CSE prograns, including the proposed matching requirenent.

I n paragraph (e), we propose that a Tribal CSE grantee nmmy request
an adjustnent to increase the approved |evel of its current budget by
subm tting Standard Form 424 (Application for Federal Assistance) and
SF 424A (Budget Information--Non-Construction Prograns), and expl aining
why it needs to increase its budget. The Tribe or Tribal organization
shoul d submit this request at | east 60 days before additional funds are
needed, in order to allow the Secretary or designee adequate time to
review the estimates and i ssue a revised grant award as appropriate.
Requests for changes to budget |evels are subject to approval by the
Secretary or designee. If the change in a grantee's budget estinmate
results froma change in the grantee's CSE plan, the grantee al so needs
to submt a plan anendnent, in accordance with Sec. 309.25(c) of this
part, with its request for additional funding. The Secretary or
designee will review the grantee's request, ask for additiona
i nformati on as necessary, and negoti ate any appropriate adjustnments
with the grantee. The Secretary or designee nust approve the plan
anendnment before approving additional funding.

The circunstances under which a Tribe or Tribal organization needs
to send an application or plan anendnent to OCSE are sunmari zed bel ow.

Initial Application: This will contain the SF 424--Application
for Federal Assistance and SF 424A--Budget |nformation-- Non-
Construction Progranms, plus the Tribal CSE agency's plan, as
described in Sec. 309.15 of these proposed rules. Tribal CSE
agencies may submit the initial application at any tinme. The Triba
CSE agency will need to indicate on its initial application what 12-
nont h budget period it prefers. The budget estimate for the initia
application should be for a period ranging fromsix to 17 nonths,
such that the end of the initial budget period is the sane as the
end of the Tribal CSE agency's preferred budget period. (An exanple
of how this works was presented earlier in this preanble.)

Annual Refunding Application: The refunding application normally
will contain only the SF 424--Application for Federal Assistance and
SF 424A- - Budget | nformation--Non-Construction Progranms, unless the
Tri bal CSE agency is making changes to its plan or receives funding
for start-up costs. If the Tribal CSE agency wants to make changes
toits plan, it needs to submt those changes also, in a plan
anmendnent. If it receives funding for start-up costs, it needs to
i nclude a program progress report on its CSE program activities and
acconpli shments during the current budget period. The refunding
application is due to OCSE 60 days before the end of the Tribal CSE
agency's current budget period. For exanple, if the Tribal CSE
agency's initial grant expires on June 30, 2001, then the Tribal CSE
agency should submt its refunding application for the period July
1, 2001 to June 30, 2002 to OCSE no |ater than April 30, 2001

Application for Additional Funds, with Plan Anmendnent: A Triba
CSE agency shoul d subnmit an as-needed application when it wants to
make changes to its approved CSE plan during a budget period, and
these changes result in a need for additional CSE funds during the
budget period. These as-needed applications requesting a plan
amendment and additional funds will contain: An SF-424--Application
for Federal Assistance and an SF-424A--Budget |nformation--Non-



Construction Programs reflecting the Tribal CSE agency's revised
budget request for the current budget period; the plan amendment;
and an expl anation of the reasons the Tribal CSE agency needs the
i ncrease in funding. They should be subnitted at | east 60 days
before the Tribe needs the additional funds.

Application for Additional Funds (wthout Plan Anendnent): A
Tribal CSE agency should submit an as-needed application when it
identifies a need to change its current grant anmount but does not
need to change its plan. These as-needed applications requesting
additional funds will contain an SF 424--Application for Federa
Assi stance, and an SF 424A--Budget | nformation--Non-Construction
Programs, reflecting the Tribal CSE agency's revised budget request
for the current budget period; and an expl anati on of the reasons the
Tri bal CSE agency needs the increase in funding. They should be
submtted at | east 60 days before the Tribal CSE agency needs the
addi ti onal funds.

Pl an Amendnent (without Application for Additional Funds): As
noted earlier in this preanble, if a Tribal CSE agency wants to
change its plan without adjusting the grant anount, it should submt
its plan amendnment request when the change takes place, or in
antici pation of the change.

Under paragraph (f), we propose that Tribes and Triba
organi zations will obtain Federal funds by draw ng them down fromthe
Department's Paynent Management System The draw down of Federal grant
funds is subject to the provisions of 45 CFR 92.20 and 92.21

During consultation with Tribes, issues relating to access to grant
funds were of nmjor concern. Several participants in the consultation
process expressed the desire that Tribes receive funding for Tribal CSE
programs pursuant to Public Law 103-413, the Indian Self-Determnation
Act Anmendnents of 1994, which amends Public Law 93-638, the Indian
Sel f-Det ermi nati on and Education Assistance Act. Basically, this would
allow a Tribal CSE agency to receive a |unp sum paynent at the
begi nni ng of the budget period by drawi ng down the entire funding
anount fromthe U S. Treasury soon after issuance of the grant award.
This would allow a Tribal CSE agency to earn interest on the funds
until it used themlater for allowable costs under the funding award.
However, Public Law 93-638 is applicable to certain Department of the
Interior and Indian Health Service programs. It is not applicable to
ACF grant prograns, including the Tribal CSE program

Li ke many ot her ACF grant prograns, the Tribal CSE programis
subject to the grant admi nistrative regulations in 45 CFR part 92. This
requirenent is set forth in proposed paragraph (g). Grantee cash
managenent practices are governed by the regulations at 45 CFR 92. 20
and 92.21, which require that grantees mnimze the tinme between when
the grantee draws funds fromthe Treasury and the time when the grantee
actual ly disburses funds for approved program purposes.

In practice, this would works as follows. If a Tribal CSE agency
will need funds to cover, for exanple, a payroll or a paynent to a
contractor, it will contact the Departnent's Paynent Managenent
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System (PMS) several days before it needs to nake the paynent. PMS wil |
el ectronically transfer the funds the Tri bal CSE agency needs to neke
this paynent directly to the Tribal CSE agency's bank. The Tribal CSE
agency then makes the payment; for exanple, it issues payroll checks or



sends a check to its contractor

Anot her concern was delays in issuing grants at the beginning of a
fiscal year. This often occurs when Congress fails to enact an
appropriation and instead enacts a continuing resolution. This should
not be a problem for Tribal CSE grants. Congress appropriates funds for
CSE activities, including Tribal CSE activities carried out under
section 455(f) of the Act, in the "“Children and Fanm|ies Services'
appropriation account. This account is unique in that the appropriation
usual ly provides funds not just for the current fiscal year, but also
an "~ advance appropriation'' for the first quarter of the next fisca
year. For exanple, the CSE appropriation for FY 1999 al so made funds
avail able for the first quarter of FY 2000. This neans that OCSE wi | |
be able to make child support funding paynents at the beginning of a
fiscal year, even in the absence of a regular appropriation (for
exanpl e, under a ““continuing resolution''). Also, this proposed rule
allows a Tribal CSE agency to elect its own funding period. Many Tri bes
have a July 1 to June 30 fiscal year and we expect many Tribes will
el ect to receive funds on that basis.

Provi ding the appropriate |level of automation is essential to the
success of Tribal Child Support Enforcenent prograns. However, OCSE s
experience with State system devel opnent efforts has indicated clearly
the difficulty in devel oping such systens. In particular, the costs of
devel opi ng aut omated CSE systens and the risk of failure in systens
devel opnent efforts warrant careful planning by grantees and cl ose
oversi ght by OCSE

States are required by statute to have conprehensive Statew de
automat ed systens enconpassing virtually every facet of their child
support prograns. Such a requirement does not exist in statute for
Tribes, nor are we proposing to specify by regulation a specific |leve
of automation that each Tribal CSE program nust have. Rather, we are
proposing to allow Tribal CSE grantees to acquire a |evel of automation
whi ch nakes sense for their individual prograns and which can be cost-
justified. OCSE anticipates that the appropriate |evel of automation
will vary considerably from programto program For sone |arger Triba
CSE programs, a high |level of automation, approaching that of Statew de
automat ed CSE systenms, nmmy be appropriate and cost-justifiable.

For other Tribes, the automation of only some processes in their
program may be the npst appropriate and justifiable |evel of
aut omat i on.

Because OCSE is not proposing to regul ate what aspects of a Tribe's
CSE program nust be automated, these proposed regul ati ons do not
contain a certification requirenent. Instead, OCSE is proposing that
each Tribe deternine what functions need to be automated in order to
enable the Tribe to have an effective CSE program and to determ ne what
enhancenents to this basic functionality woul d be cost-benefici al
(However, OCSE reserves the right to review a Tribal CSE agency's
automation efforts to determ ne whether they followed the approved
budget and whether those efforts were effective.) OCSE is especially
interested in receiving suggestions regardi ng whether it shoul d nandate
certain automation requirenments for Tribal child support enforcenent
prograns.

For Tribes seeking to make relatively small investnments in
automati on, OCSE believes that it can exercise an appropriate |evel of
oversi ght through the budget review and grant-nmeking processes
described in subpart D of this NPRM Tribes that seek to acquire ADP
hardware, software or ADP-rel ated services will be required to identify
those itens in their budget requests submtted with their applications



or anendments.

However, OCSE is seeking comments on the appropriate way to provide
oversi ght and to foster the success of |arger investments in
automati on, especially those that involve the devel opnent of new ADP
systens. OCSE is seeking to strike a bal ance between an appropriate
| evel of oversight, the size of Tribal systens efforts, and
adm nistrative burden. OCSE is hanpered in this by its |ack of
experience in Tribal systens projects and is therefore seeking comments
on the best way to structure regulations in this area.

One possibility is to nodel those regul ations on those used for
States or to incorporate, with appropriate nodifications, the State
regulations in this regulation. State child support systens efforts are
governed by HHS regul ations at 45 CFR part 95, subpart F. These
regul ati ons specify in detail a rigorous nethodol ogy for planning and
managi ng system devel opnent projects and for securing Federal funding.
OCSE i s considering applying part 95 to Tribal child support systemns
efforts. OCSE is, however, asking for comments on the appropriateness
of applying 45 CFR part 95 to the Tribal child support program and on
the nodifications that m ght be necessary or desirable to adapt part 95
to the Tribal CSE program

How | ong do Tri bes and Tri bal organi zations have to obligate and spend
CSE grant funds? (section 309. 135)

I n paragraph (a), we propose that a Tribe or Tribal organization
nmust obligate its CSE grant funds by the end of the budget period for
whi ch they were awarded. Any funds that remain unobligated at the end
of the budget period for which they were awarded nust be returned to
the Department. A Tribe or Tribal organization nust estimate in its
refundi ng application any anmpunts that may be unobligated at the end of
the current budget period. In its fourth quarter financial report for a
budget period, a Tribe or Tribal organization nust indicate the exact
anmount of any funds that renmined unobligated at the end of that budget
period. The Departnent will reduce the anount of the Tribe or Triba
organi zation's grant award for the budget period in which any
unobl i gated funds were awarded, by the anount that remained unobli gated
at the end of the budget period.

"“Obligated'' means that the Tribe or Tribal organization would
have to legally bind itself to pay grant funds to soneone el se. For
exanpl e, allow ng enpl oyees to work obligates the Tribe or Triba
organi zation to pay them so the cost of salaries and wages accrued
during a budget period represents an obligation. Likew se, a Tribe or
Tribal organization's signing a contract with a vendor for supplies or
services obligates the Tribe or Tribal organization to pay the vendor
upon recei pt of those supplies or services, so the contract is an
obl i gati on.

For the next budget period, the Departnent will award to the Tribe
or Tribal organization the requested or negotiated amount of CSE funds
that the Tribe or Tribal organization is expected to need to operate
its program for that budget period--subject to the sanme obligation
requi renent. This assures that the Tribe or Tribal organization wll
have sufficient funds to operate its Tribal CSE program

I n paragraph (b), we propose that a Tribe or Tribal organization
nmust |iquidate obligations by the |ast day of the 12-nobnth period
foll owi ng the budget period for which the funds were awarded and the
Tribe or Tribal organization obligated the funds, unless the Departnent
grants an exenption and extends the tinme period for
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i quidation. Funds that remain unliquidated after the time period for
i qui dation has expired nmust be returned to the Departnment. Tribes and
Tri bal organi zations may request an exenption to this rule based on
extenuating circunstances. A request for an exenption nmust be sent to
the OCSE grant officer listed on the grant award and nmust be nmde
before the end of the time period for |iquidation; such requests are
subj ect to approval by the Departnent. If any funds remain unliqui dated
at the end of the maximumtine period for |iquidation, the Departnent
will reduce the anount of the Tribe or Tribal organization's grant
award for the budget period in which any unliquidated funds were
awarded by the anmpunt that renmins unliquidated at the end of the

I iquidation period.

The proposed rule would require that, in nost cases, obligations
nmust be |liquidated by the |ast day of the 12-nmonth period follow ng the
budget period in which the obligation occurs. Liquidate an obligation
nmeans meki ng a paynent or payments that fulfill the obligation. For
exanpl e, issuing payroll checks liquidates the accrued obligation to
enpl oyees to pay them for hours worked. Paying a vendor for goods or
servi ces delivered |liquidates that obligation.

As an exanple, a Tribe or Tribal organization mght be on a July 1
to June 30 budget period and it might sign a contract with a vendor for
suppl i es on August 1, 2001. It would have until June 30, 2003 to
liquidate that obligation, i.e., actually pay the vendor. (In this
exanpl e, the obligation occurs during the July 1, 2001 to June 30, 2002
budget period. The Tribe or Tribal organization has one year fromthe
end of that budget period, i.e., until June 30, 2003, to |liquidate the
obligation.) O course, the terms of the contract nmay require that the
Tribe or Tribal organization pay the vendor earlier than that. Wat we
are tal king about here is the nmaxi num anount of tine that the Tribe or
Tribal organization has to |liquidate an obligation.

We note that the general rule (45 CFR 92.23) is that grantees nust
liquidate obligations within 90 days after the end of a funding period.
However, our experience with other ACF Tribal programnms indicates that
90 days often is not sufficient time for grantees to |iquidate
obl i gations, especially obligations arising fromcontracts. Therefore,
as 45 CFR 92.23(b) pernmits, we propose to adopt a |onger maxi mumtinme
period for liquidation--one year after the end of a funding period--
consistent with the rules for nany other ACF grant prograns.

We believe that having a year to obligate funds and another year to
liquidate those obligations will cover virtually all circunstances a
Tribe or Tribal organization is likely to face in operating its
program W al so believe that having such deadlines provides a
necessary degree of fiscal discipline and facilitates the Tribe's and
Tri bal organizations and OCSE s ability to nonitor the program
However, to cover very unusual circunstances, the proposed regul ation
provides that a Tribe or Tribal organization may request a specific
exception to this rule if it is unable to |iquidate an obligation by
the deadline. This request would have to be made in witing before the
deadl i ne and woul d be subject to approval by the Departnent.

Any CSE grant funds awarded to a Tribe or Tribal organization that
have not been liquidated within one year after the end of the funding
period, or within a longer tinme period that the Tribe or Triba
organi zati on has requested and the Departnent has approved, nust be
returned to the Federal governnent. We propose, as discussed under



Sec. 309.140(c), that Tribes and Tribal organizations nust submt a
liquidation report after the end of the maxi num period for |iquidation
of obligations, and this |iquidation report should indicate the exact
anmount of any obligations that remai ned unliquidated at the end of this
period. The Departnment will reduce the anobunt of the Tribe or Triba
organi zation's grant award for the budget period in which the

unl i qui dated funds were awarded, by the anmobunt that renmi ned
unliquidated at the end of the |liquidation period. To acconplish this,
the Departnent will nake a "~ "negative'' grant award to the Tribe or

Tri bal organi zation in the amount of the unliquidated funds. In future
fundi ng periods, the Tribe or Tribal organization will continue to
recei ve the anount of Federal funds it is expected to need to operate
its Tribal CSE program consistent with its approved Tribal CSE program
application.

If a Tribe or Tribal organization enters a nulti-year contract or
other nmulti-year arrangenent, it should nmake the agreenent renewabl e
and fundabl e annual |y, dependent on the availability of Federal funds.
The Tribe or Tribal organization should stipulate in any multi-year
contract that the contract is renewable on an annual basis, and the
Tribe or Tribal organization should make separate obligations each
year. By structuring agreements so that funds are obligated one year at
a time and only are chargeable to the Tribal CSE grant when obligated
in this way, the Tribe or Tribal organization should be able to neet
the proposed obligation and |iquidation requirenents.

As we have explained, the Tribe or Tribal organization wll
continue to receive 90 or 80 percent of the reasonable, necessary, and
all ocabl e costs to operate its Tribal CSE program consistent with its
approved Tribal CSE application, and the fundi ng amount coul d be
renegoti ated as appropriate, as part of the budget review and
negoti ati on process. However, if a Tribe or Tribal organization has
| arge anobunts of unobligated and/or unliquidated funds, and/or a Tribe
or Tribal organization repeatedly fails to liquidate its obligations
within the allowed tine period, this mght indicate that the Tribe or
Tribal organization's financial systens are inadequate and need
appropriate attention. If a Tribe or Tribal organization repeatedly
fails to liquidate obligations in a tinely way, we would reexanm ne its
entire program budget devel opment process and take appropriate steps
concerning any deficiencies in its financial systems.

As part of this reexam nation, we would carefully analyze the
Tribe's funding requests, financial and programreports, and audits and
provi de appropriate technical assistance to help the Tribe identify and
correct any problens. W al so would conduct on-site assessnents as
appropriate to exam ne the Tribe's adm nistrative and financia
systens. |f necessary, we would reduce the Federal funds granted to the
Tribe for its CSE program consistent with the Tribe's actual pattern of
obligations in the past.

VWhat are the financial reporting requirenments? (section 309. 140)

I n paragraph (a), we propose that a Tribe and Tribal organization
operating a Tribal CSE program nust submit a Financial Status Report,
Standard Form 269, quarterly. The Financial Status Reports for each of
the first three quarters of the budget period are due 30 days after the
end of each quarterly reporting period. The Financial Status Report for
the fourth quarter is due 90 days after the end of the fourth quarter
of the budget period.

The SF 269 is a governnment-w de formused by grantees to report on



the use of grant funds. We expect that all Tribes and Triba
organi zations will be famliar with the formand see no need to devel op
an OCSE-specific financial reporting formfor Tribal CSE grant funds.

I n paragraph (b), we propose a Tribe or Tribal organization
operating a Triba
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CSE program rmust submit the "~ Child Support Enforcenent Program
Quarterly Report of Collections'' (Form OCSE-34A), or such other report
as the Secretary or designee may prescribe, quarterly. The reports for
each of the first three quarters of the budget period are due 30 days
after the end of each quarterly reporting period. The report for the
fourth quarter is due 90 days after the end of each budget period.

The due dates will be the same as the due dates for the quarterly
financial status report. The OCSE-34A covers the collection and
di sposition of child support collected from non-custodial parents. W
note that this formis designed for States' use and contains a nunber
of entries that may be inapplicable to a Tribal CSE program OCSE wil |
be issuing special instructions for Tribes and Tribal organizations
using the OCSE-34A. After we gain nore experience with the Tribal CSE
program we nmay develop a child support collections formthat is
tailored to Tribal CSE prograns.

I n paragraph (c), we propose that a Tribe or Tribal organization
operating a Tribal CSE program nust submit a report on the liquidation
of its CSE obligations, using the Financial Status Report, Standard
Form 269. The liquidation report is due 30 days after the end of the
maxi mum period for |iquidations of obligations, or 30 days after al
grant funds are |iquidated, whichever is earlier

In paragraph (d), we propose that the Secretary or designee wll
consider requiring less frequent financial reporting for Tribal CSE
agencies that submt the required financial reports tinely and
accurately, and establish adequate financial systens and effective
program operati ons under the Tribal CSE program

What costs are allowable charges to Tribal CSE prograns carried out
under Sec. 309.65(a) of this part? (section 309. 145)

In this section, we propose allowable charges to " “full service'
Tri bal CSE prograns carried out under Sec. 309.65(a) of this proposed
rule. We propose that Federal funds under section 455(f) of the Act are
avail able for the direct costs of operating a Tribal CSE program under
an approved Tribal CSE application, provided that such costs are
determined by the Secretary or designee to be reasonabl e, necessary,
and allocable to the program Federal funds are al so avail able for
i ndirect costs, where applicable, at the appropriate negotiated
indirect cost rate. Allowable activities and costs would include those
listed bel ow.

I n paragraph (a), we propose that costs for support enforcenent
services provided to eligible individuals, including parent |ocator
services, paternity establishnent, and support order establishnent,
nodi fication, and enforcement services, are allowable.

I n paragraph (b), we propose that allowable costs associated with
the adm ni stration of the Tribal CSE program include but are not
l[imted to the activities |isted bel ow.

(1) Establishment and administration of the Tribal CSE program
pl an.



(2) Monitoring the progress of program devel opnment and operati ons,
and evaluating the quality, efficiency, effectiveness and scope of
avai | abl e support enforcenent services.

(3) Establishnment of all necessary agreenments with other Tri bal
State and | ocal agencies or private providers for the provision of
child support enforcement services in accordance with Procurenent
Standards found in 45 CFR 92.36. These agreenments mmy i ncl ude:

(i) Necessary adm nistrative agreenents for support services;

(ii) Use of Tribal, Federal, State and local information resources;

(iii) Cooperation with courts and | aw

enforcenent officials;

(iv) Securing conpliance with the requirenents of the Tribal CSE
program plan in operati ons under any agreenents;

(v) Devel opnent and mai ntenance of systens for fiscal and program
records and reports required to be nade to OCSE based on these records;
and,

(vi) Devel oprment of cost allocation systens.

In proposed paragraph (c), allowable costs include establishment of
paternity, including the activities |isted bel ow

(1) Establishment of paternity in accordance with Tribal codes or
custom as outlined in the approved Tribal CSE program plan

(2) Reasonable attenpts to determine the identity of a child's
father, such as:

(i) Investigation;

(ii) Devel opment of evidence including the use of genetic testing
performed by accredited | aboratories; and

(iii) Pre-trial discovery.

(3) Court or administrative or other actions to establish paternity
pursuant to procedures established by Tribal codes or custom as
outlined in the approved Tribal CSE program pl an;

(4) ldentifying accredited | aboratories that perform genetic tests
(as appropriate); and

(5) Referrals of cases to another Tribal CSE agency or to a State
to establish paternity when appropriate.

I n proposed paragraph (d), allowable costs include establishment,
nodi fi cati on and enforcenment of support obligations including the
activities listed bel ow

(1) Investigation, devel opment of evidence and, when appropriate,
court or administrative actions.

(2) Determ nation of the anpbunt of the support obligation
(including determ nation of incone and all owabl e in-kind support under
Tribal CSE guidelines, if appropriate).

(3) Enforcenent of a support obligation including those activities
associ ated with collections and the enforcenment of court orders,
adm nistrative orders, warrants, income w thholding, crimna
proceedi ngs, and prosecution of fraud related to child support.

(4) Investigation and prosecution of fraud related to child and
spousal

support.

In proposed paragraph (e), allowable costs include the collection
and di sbursenment of support paynments, including the activities listed
bel ow.

(1) Establishment and operation of an effective system for meking
coll ections and identifying delinquent cases and collecting fromthem

(2) Referral of cases to another Tribal CSE agency or to a State
CSE program for coll ecti on when appropriate.

(3) Making collections for another Tribal CSE programor for a



State CSE program

In proposed paragraph (f), allowable costs include the
establ i shment and operation of a Tribal Parent Locator Service (TPLS)
or agreenents for referral of cases to a State PLS, another Tribal PLS
or to the Federal PLS for |ocation purposes.

In proposed paragraph (g), allowable costs include activities
related to requests to State CSE prograns for certification of
collection for Federal Income Tax Refund offset.

I n proposed paragraph (h), allowable costs include establishing and
mai nt ai ni ng case records.

In proposed paragraph (i), allowable costs include planning,
desi gn, devel opment, installation, enhancement and operation of CSE
conput er systens.

In proposed paragraph (j), allowable costs include staffing and
equi pnent that are directly related to operating a Tribal CSE program

In proposed paragraph (k), allowable costs include the portion of
sal ari es and expenses of a Tribe's chief executive and staff that are
directly attributable to managi ng and operating a Tribal CSE program

In proposed paragraph (l), allowable costs include the portion of
sal ari es and
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expenses of Tribal judges and staff that is directly related to Triba
CSE program activities.

In proposed paragraph (m), allowable costs include service of
process.

In proposed paragraph (n), allowable costs include training on a
short-termbasis that is directly related to operating a Tribal CSE
program

I n proposed paragraph (o), allowable costs include costs associ ated
wi th obtaining technical assistance that are directly related to
operating a CSE program from outside sources, including Tribes, Triba
organi zati ons, State agencies, and private organi zati ons and costs
associated with providing such technical assistance to public entities.

I n proposed paragraph (p), allowable costs also include any other
reasonabl e, necessary, and allocable costs with a direct correlation to
a Tribal CSE program consistent with the cost principles in OVB
Circul ar A-87.

The list of activities on which Federal funds under section 455(f)
of the Act may be expended, is simlar to the list of allowable
expenses for State expenditures in our regulations at 45 CFR 304. 20.
This list is not nmeant to include all possible expenditures that could
be charged to a Tribe or Tribal organization's CSE grant; nmeking a |ist
of every conceivabl e expenditure woul d be inpossible. Rather, the |ist
provi des detailed guidelines as to the kinds of expenditures that a
Tribe or Tribal organization can charge to its CSE grant. W are
specifically asking for comments regarding any other category of costs
on whi ch we shoul d provide such gui dance.

One difference from States' allowable costs is in proposed
Sec. 309. 145(k). Generally, States may not charge to Federal grant
prograns salaries attributable to high-ranking State officials, such as
the Governor or |egislators. However, OMB Circular A-87, Attachnment B
Section 23.b, states: " For Federally recognized Indian Triba
governments and Councils of Governnents (COGs), the portion of salaries
and expenses directly attributable to managi ng and operating Federa
programs by the chief executive and his staff is allowable.'' Follow ng



thi s gui dance, the proposed rule provides that the portion of the

sal aries and expenses of a Tribe's chief executive and staff which are
directly attributable to nmanagi ng and operating a Tribal CSE program
are all owabl e charges to the Tribal CSE grant.

One other difference from States' allowable costs is in proposed
Sec. 309.145(1). In paragraph (1), we propose that the portions of the
sal ari es and expenses of Tribal judges and staff that are directly
related to Tribal CSE prograns would be all owabl e charges to the Triba
CSE grant. To the extent that Tribal judges and staff work on matters
other than those directly related to child support enforcenment, their
ti me and expenses woul d have to be cost-allocated anong their various
activities. Only those costs allocable to child support may be charged
to the Tribal CSE grant.

Adequate infrastructure is necessary in order for Tribal CSE
progranms to succeed. However, nost Tribal courts are severely
under funded and understaffed. Tribal CSE responsibilities will nake
signi ficant denmands on these very limted Tribal courts. Therefore, to
assure adequate staffing to carry out Tribal CSE progranms, we propose
that sal aries and expenses of Tribal judges and staff that are
all ocable to the Tribal CSE program be all owabl e costs.

In the State IV-D program Federal financial participation is not
avail abl e for costs of conpensation of judges or for other judicia
expenses; judiciary costs are considered under the category of genera
State or | ocal governmental expenses which are incurred as a result of
general State requirenents. States have wel | -established court systens
and woul d be paying the salaries of judges independent of their child
support prograns. During the consultation process, we received many
requests that we allow both direct and indirect costs to be charged to
Tri bal CSE grants. The proposed rule contains a provision that nmakes it
clear that a Tribe or Tribal organization may charge indirect costs
conputed at the applicable negotiated indirect cost rate to its Triba
CSE grant. This is consistent with general Federal grant regul ations
and policies. There are three areas related to Tribal CSE grants that
Tribes and Tri bal organi zations should explore with the cogni zant
agency responsible for their indirect cost agreenent. First, the
i ndirect cost agreenent may need to be changed to reflect the new
fundi ng source--the Tribal CSE grant. Second, Tribal CSE grants can
enconpass a variety of activities. Some of those activities may already
be included in the Tribe's indirect cost pool. In order for those costs
to be charged directly to the Tribal CSE grant, the Tribe will need to
renove themfromthe indirect cost pool. Finally, some transactions
will fall outside the negotiated indirect cost agreenent, for exanple,
child support collections and the di sbursenment of those collections. A
Tribal CSE grantee cannot charge indirect costs on activities outside
its negotiated indirect cost agreenent. Again, we encourage Tribes and
Tribal organizations to discuss their Tribal CSE grant and its inpact
on their negotiated indirect cost agreenments with the appropriate
agency.

What costs are allowable charges to Tribal CSE start-up prograns
carried out under Sec. 309.65(b) of this part? (section 309.150)

In this section, we propose allowable charges to Tri bal CSE
““start-up'' progranms carried out under Sec. 309.65(b) of this proposed
rule. We al so propose that Federal funding for a Tribe or Triba
organi zation's start-up program under Sec. 309.65(b) cannot exceed a
total of $500,000, except that, if the non-Federal share is waived,



Federal funding for a start-up program cannot exceed a total of

$555, 555. Federal funds are available for both direct start-up costs,
and for indirect costs, where applicable, at the negotiated indirect
cost rate.

Participants in our consultations repeatedly said that many Tri bes
wi |l need program devel opnent funding in order to put CSE prograns in
pl ace. Accordingly, the proposed rule provides that initial program
activities--planning; developing Tribal CSE |aws, codes, guidelines,
systenms and procedures; recruiting, hiring and training staff; and
ot her approved, reasonabl e and necessary start-up costs--are allowable.

Capacity-building start-up funding will enable Tribes and Tri ba
organi zati ons of varying sizes and circumnmstances to build the necessary
infrastructure specifically for CSE prograns. Based on the experiences
of currently-operating Tribal CSE progranms, we think that a Tribe or
Tribal organization that receives start-up funding normally would be
expected to operate a full Tribal CSE programwi thin tw years, and
that a Federal share of $500,000 is an appropriate maxi num anmount to
pay reasonabl e and necessary start-up costs and conplete start-up
activities. A Tribe or Tribal organization could apply for full service
CSE program fundi ng under Sec. 309.65(a) as soon as it neets the
requi renents of that section.

A Tribe of Tribal organization nust specify the | evel of necessary
start-up funding in its application for Tribal CSE start-up funding.

We propose that Tribes and Tribal organizations receiving start-up
fundi ng nust include a program progress report in their refunding
applications, and HHS will nonitor these grantees. If HHS deterni nes
that a Tribe or Tribal organization receiving start-up funding is
maki ng reasonabl e, satisfactory progress toward operating a ful
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program then start-up funding should continue for a second year if the
Tribe or Tribal organization requests it. As noted earlier in the
preanbl e, in extraordinary circunstances, HHS wi Il consider extending
the period of tine during which start-up funding will be available to a
Tribe or Tribal organization.

As indicated earlier, we request comments about the appropriate
 engt h and maxi num ampbunt of start-up funding.

What uses of Tribal CSE program funds are not all owable? (section
309. 155)

I n proposed paragraph (a), Tribal CSE funds may not be used for
services provided or fees paid by other Federal agencies, or hy
progranms funded by other Federal agencies.

In proposed paragraph (b), Tribal CSE funds may not be used for
construction and maj or renovations.

In proposed paragraph (c), Tribal CSE funds may not be used for any
expendi tures that have been rei nbursed by fees coll ected.

In proposed paragraph (d), Tribal CSE funds may not be used for
expenditures for jailing of parents in Tribal CSE program cases.

I n proposed paragraph (e), Tribal CSE funds may not be used for the
cost of legal counsel for indigent defendants in Tribal CSE program
actions.

In proposed paragraph (f), Tribal CSE funds may not be used for the
cost of a guardian ad |litem

In proposed paragraph (g), Tribal CSE funds may not be used for al



ot her costs that are not reasonable, necessary, and allocable in Triba
CSE progranms, under the costs principles in OMB Circul ar A-87.

Qur existing regulations for States (45 CFR 304.23) list a nunber
of items whose costs cannot be charged to Federal child support grants
to States. We are including a simlar |ist of unall owable costs for
Tribes and Tribal organizations in this proposed rule.

The proposed rule provides that services or fees paid by other
Federal agencies or by prograns funded by other Federal agencies are
unal | owabl e, as are any expenditures that have been rei nbursed through
col l ections. These provisions follow a general principle that grantees
cannot charge costs agai nst a Federal grant unless they have actually
incurred the cost thenselves. The proposed rule al so provides that
construction and maj or renovati ons are unall owable. In general, grant
funds can be used for construction and renovation only if Congress
specifically authorizes those uses. The child support statute does not
provide for this use.

We propose that expenditures for jailing of parents in Tribal CSE
cases are unallowabl e. The child support regulations for States
prohi bit States' charging costs associated with jailing parents who
fail to pay their child support obligations. The reasoning for States
is that incarceration is an inherent governnent function and is not
unique to child support. Jailing individuals for violations of |aw or
procedure--State, Tribal, or |ocal--nust be characterized as part of
the overall general responsibility of State, Tribal, or |oca
governnment and are therefore unallowable. If jail is the penalty for
violations of Tribal law, its associ ated expenses shoul d be consi dered
general Tribal expenses for which Federal CSE funding is not pernmitted.
Est abl i shnent and operation of penalties for violations of Tribal |aw
is solely the responsibility of Tribal governments and not confined to
the CSE program These are costs incurred as part of administering a
Tri bal government and are not appropriately borne by the Federal child
support grant. Therefore, we decided to propose applying the sane
provision to Tribes.

The proposed rule also provides that the cost of a guardian ad
litem appointed by the court to protect the interests of a child in a
child support case, and the cost of |egal counsel for indigent
def endants, are not allowable. The costs of counsel for indigent
def endants and for guardians ad litemin IV-D actions are unal | owabl e
in State IV-D progranms as well. The reason for this is that the
guardian ad litemin a child support case is a representative of the
child, as an attorney for an indigent defendant is a representative of
that defendant. While it is in the best interests of the child or
def endant to have such representation, that representation is
essentially a private matter (and nay al so be a general Tribal expense
that is part of the overall responsibility of Tribal governnment), as
opposed to a child support program function. W considered all ow ng
Tribes to charge these costs to the Tribal CSE program Qur concern was
to help ensure that children and parents receive appropriate
representation in child support hearings and other matters. However, we
concluded that, as is the case with States, a guardian ad |litem or
attorney is not a CSE progranmatic concern, and could not appropriately
be charged to the Federal child support grant.

Thi s proposed section specifies that all other costs that are not
reasonabl e, necessary, and all ocable under the cost principles in OVB
Circul ar A-87 are unall owabl e under Tribal CSE grants.

Subpart E--Accountability and Mnitoring



How wi Il OCSE deternmine if Tribal CSE program funds are appropriately
expended? (section 309.160)

We propose that OCSE will rely on audits required by OB Circul ar
A-133, " Audits of States, Local Governments, and Non-Profit
Organi zations'' and other provisions of 45 CFR 92.26. The Depart nent
has determ ned that this programis to be audited as a najor programin
accordance with section 215 (c) of the Circular. The Departnment may
al so supplenent the required audit through reviews or audits conducted
by its own staff.

Under OMB Circul ar A-133, audits include the review of an
organi zation's internal control procedures. Thus, such audits are
expected to | ook at expenditures made with Federal Tribal CSE grant
funds and the child support collections of Tribes and Triba
organi zati ons operating their own Tribal Child Support prograns. OCSE
wi |l be devel oping an audit conpliance supplenment for A-133 audits
specific to the Tribal CSE programin the future. In addition, OCSE may
suppl enent the required audit through reviews or audits conducted by
OCSE staff.

What recourse does a tribe or tribal organization have to dispute a
determination to disallowtribal CSE program expenditures? (section
309. 165)

We propose that if a Tribe or Tribal organization disputes a
decision to disallow Tri bal CSE program expenditures, the grant appeals
procedures outlined in 45 CFR part 16 are applicable under this part.
Any notice of disallowance issued by OCSE will informthe Tribe or
Tri bal organization of its appeal rights, the procedures for exercising
those rights, and the tinmefranes for doing so.

The procedures of the Departnmental Appeals Board are sunmmarized in
45 CFR 16.4 as follows: The Departnental Appeals Board's basic process
is to reviewthe witten record (which both parties are given anple
opportunity to devel op), consisting of relevant docunents and
statements subnitted by both parties. In addition, the Board may hol d
an informal conference. The informal conference primarily involves
guestioning of the participants by a presiding Board nenber.

Conf erences may be conducted by conference call. The witten record
review al so may be suppl enented by a hearing invol ving an opportunity
for exam ning evidence and wi tnesses, cross-exani nation, and ora
argunent. A hearing is nore expensive
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and time-consumng than a determination on the witten record al one or
with an informal conference. Cenerally, therefore, the Board wil
schedul e a hearing only if the Board determ nes that there are conpl ex
i ssues or material facts in dispute, or that a hearing would otherw se
significantly enhance the Board's review. Were the anmount in dispute
is $25,000 or less, there are special expedited procedures. In al
cases, the Board has the flexibility to nodify procedures to ensure
fairness, to avoid delay, and to accommmpdate the peculiar needs of a
gi ven case. The Board nakes nmaxi num f easi bl e use of prelininary
informal steps to refine issues and to encourage resol ution by the
parties. The Board al so has the capability to provi de nediation

servi ces.



Subpart F--Statistical and Narrative Reporting Requirenents

What statistical and narrative reporting requirenents apply to triba
CSE prograns? (section 309.170)

We propose that Tribes and Tribal organizations nust submt
informati on and statistics for Tribal CSE program activity and casel oad
and costs for each budget period.

I n paragraph (a), we propose that Tribes and Tri bal organizations
submit the total nunber of cases, and, of the total nunber of cases,

i ndi cate the nunber that are TANF cases and the nunmber that are non-
TANF cases.

I n paragraph (b), we propose that Tribes and Tri bal organizations
submt the total nunber of paternities needed and nunber of paternities
est abl i shed.

I n paragraph (c), we propose that Tribes and Tri bal organizations
submt the total nunmber of support orders needed and the total nunber
of orders established.

I n paragraph (d), we propose that Tribes and Tri bal organizations
submt the total anpunt of current support due and coll ected.

I n paragraph (e), we propose that Tribes and Tribal organi zations
submt the total anpunt of past-due support owed and the total anpunt
col | ect ed.

In paragraph (f), we propose that Tribes and Tri bal organizations
submt a narrative report on activities, acconplishments and progress
of the program

I n paragraph (g), we propose that Tribes and Tri bal organizations
submit total costs clai med.

I n paragraph (h), we propose that Tribes and Tri bal organizations
submt the total anmpunt of fees and costs recovered.

In paragraph (i), we propose that Tribes and Tri bal organizations
submt the total anpunt of automated data processing (ADP) costs.

In paragraph (j), we propose that Tribes and Tri bal organizations
submt the total anpunt of |aboratory paternity establishnment costs.

In an effort to mninmize the burden on Tribes and Triba
organi zations, there are mninmum reporting requirenments. W understand
that the Tribal neasure of success would not necessarily be the sane as
the State measure of success. However, we do believe that this
information will be hel pful to Tribes and Tribal organizati ons when
they are contenplating funding requests and anticipating (and tracking)
growt h of the program

The O fice of Child Support Enforcenent is required by law to
submt an annual report to Congress, which contains certain specific
statistics. The statistics reported for proposed paragraphs (g)-(j) are
statistics that will be included in that report.

When are Statistical and Narrative Reports Due? (Section 309.175)

We propose that a Tribe or Tribal organization nust submit Triba
CSE program statistical and narrative reports no |ater than 90 days
after the end of its budget period. W think that the proposed 90 days
will give Tribes and Tribal organizations sufficient tine to prepare
and subnit the report.

Li st of Subjects in 45 CFR Part 309



Child support, grant program-social prograns, |ndians, Native
Americans, Tribal Child Support Enforcement prograns.

Dated: July 18, 2000.
Aivia A Colden
Assi stant, Secretary for Children and Famlies.

Approved: July 18, 2000.
Donna E. Shal al a,
Secretary, Department of Health and Human Servi ces.

For the reasons discussed in the preanble, we propose to anmend
title 45 chapter 111 of the Code of Federal Regul ations by addi ng new
part 309 to read as foll ows:

PART 309--TRI BAL CHI LD SUPPORT ENFORCEMENT (CSE) PROGRAM

Subpart A--Tribal CSE Program GCeneral Provisions

Sec.

309.01 What does this part cover?

309. 05 VWhat definitions apply to this part?

309. 10 Who is eligible to apply for Federal funding to operate a
Tri bal CSE progranf

Subpart B--Tribal CSE Program Application Procedures

309. 15 What is a Tribal CSE program application?

309. 20 Who submits a Tribal CSE program application?

309. 25 When nust a Tribe or Tribal organization subnmit a Triba
CSE program application?

309. 30 Where does the Tribe or Tribal organization submt the
application?

309. 35 What are the procedures for approval or disapproval of

Tri bal CSE program applications and plan anmendnment (s) ?

309. 40 What is the basis for disapproval of a Tribal CSE program
application or plan amendnent(s)?

309. 45 How may a Tri be or Tribal organization request a

reconsi deration of a disapproval action?

309. 50 What are the consequences of disapproval of a Tribal CSE
program application or plan amendnment ?

Subpart C--Tribal CSE Pl an Requirenents

309. 55 What does this subpart cover?

309. 60 VWho is ultimately responsible for adm nistration of the
Tri bal CSE program under the Tribal CSE pl an?

309. 65 What nust a Tribe or Tribal organization include in a
Tribal CSE plan in order to denponstrate capacity to operate a Triba
CSE progranf

309.70 What provisions governing jurisdiction nmust a Tribe or
Tribal organization include in a Tribal CSE plan?

309. 75 What admi nistrative and managenent procedures nust a Tribe
or Tribal organization include in a Tribal CSE plan?

309. 80 VWhat saf eguardi ng procedures nust a Tribe or Triba

organi zation include in a Tribal CSE plan?

309. 85 What reports and nmmi ntenance of records procedures nust a
Tribe or Tribal organization include in a Tribal CSE plan?

309. 90 What governing Tribal |law or regul ations nmust a Tribe or
Tribal organization include in a Tribal CSE plan?

309. 95 What procedures governing the |ocation of noncustodia
parents must a Tribe or Tribal organization include in a Tribal CSE
pl an?

309. 100 VWhat procedures for the establishnment of paternity nust a



Tribe or Tribal organization include in a Tribal CSE plan?

309. 105 What procedures governing guidelines for the establishnent
and nodification of child support obligations must a Tribe or Triba
organi zation include in a Tribal CSE plan?

309. 110 What procedures governing i ncone withhol ding nust a Tribe
or Tribal organization include in a Tribal CSE plan?

309. 115 What procedures governing the distribution of child
support nust a Tribe or Tribal organization include in a Tribal CSE
pl an?

309. 120 What intergovernmental procedures nmust a Tribe or Triba
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organi zation include in a Tribal CSE plan?

Subpart D--Tribal CSE Program Fundi ng

309. 125 On what basis is Federal funding in Tribal CSE prograns
det er m ned?

309. 130 How wi Il Tribal CSE prograns be funded?

309. 135 How | ong do Tri bes and Tribal organizations have to
obl i gate and spend CSE grant funds?

309. 140 VWhat are the financial reporting requirenments?

309. 145 What costs are all owable charges to Tribal CSE prograns
carried out under Sec. 309.65(a) of this part?

309. 150 What costs are allowable charges to Tribal CSE start-up
progranms carried out under Sec. 309.65(b) of this part?

309. 155 What uses of Tribal CSE program funds are not all owable?
Subpart E--Accountability and Mnitoring

309. 160 How wi Il OCSE deternmine if Tribal CSE program funds are
appropriately expended?

309. 165 VWhat recourse does a Tribe or Tribal organization have to
di spute a determ nation to disallow Tribal CSE program expenditures?
Subpart F--Statistical and Narrative Reporting Requirenents

309. 170 What statistical and narrative reporting requirenents
apply to Tribal CSE prograns?

309. 175 When are statistical and narrative reports due?

Aut hority: 42 U S.C. 655(f), 1302.

Subpart A--Tribal CSE Program General Provisions

Sec. 309.01 What does this part cover?

(a) The regulations in this part prescribe the rules for
i mpl enenting section 455(f) of the Social Security Act. Section 455(f)
authorizes direct grants to Indian Tribes and Tribal organizations to
operate child support enforcenment prograns.

(b) These regul ati ons establish the requirenents that nust be net
by Indian Tribes and Tribal organizations to be eligible for grants
under section 455(f). They establish requirements for: Tribal CSE plan
and application content, subni ssion, approval, and anmendment; program
fundi ng; program operation; uses of funds; accountability; reporting;
and ot her program requirenments and procedures.

Sec. 309.05 What definitions apply to this part?



The following definitions apply to this part:

ACF neans the Administration for Children and Fanilies, Department
of Heal th and Human Servi ces.

Act nmeans the Social Security Act, unless otherw se specified.

Assi stant Secretary means the Assistant Secretary for Children and
Fam | i es, Departnent of Health and Human Services.

Central office neans the central office of the Ofice of Child
Support Enforcenent.

CSE services are the services that are required for establishnent
of paternity, establishnment, nodification, and enforcenent of support
orders, and |ocation of noncustodial parents as required in title IV-D
of the Act, this rule, and the Tribal CSE plan. In sone situations, the
appropriate service may be for a Tribe or Tribal organization to refer
an applicant for CSE services to another Tribal CSE agency or a State
I V- D agency.

Chi |l d support order and child support obligation nean a judgnment,
decree, or order, whether tenporary, final or subject to nodification
i ssued by a court or an adm nistrative agency of conpetent
jurisdiction, for the support and mai ntenance of a child, including a
child who has attained the age of mgjority under the |aw of the issuing
jurisdiction, or of the parent with whomthe child is living, which
provi des for nonetary support, health care, arrearages, or
rei mbursenent, and which may include related costs and fees, interest
and penalties, income wthholding, attorneys' fees, and other relief.

The Departnent neans the Departnent of Health and Human Servi ces.

I ndi an nmeans a person who is a nenber of an Indian Tribe.

Indian Tribe and Tribe nean any Indian or Al aska Native Tri be,
band, nation, pueblo, village, or conmunity that the Secretary of the
Interior acknow edges to exist as an Indian Tribe and includes in the
list of Federally recognized Indian Tribal governnents as published in
the Federal Register pursuant to 25 U S.C. 479a-1.

Locati on neans information concerning the physical whereabouts of
t he noncustodi al parent, or the noncustodial parent's enployer(s), and
ot her sources of income or assets, as appropriate, which is sufficient
and necessary to take the next appropriate action in a case.

Regi onal office refers to one of the regional offices of the
Admi ni stration for Children and Famlies.

Secretary neans the Secretary of the Departnent of Health and Human
Servi ces.

Title IV-Drefers to the title of the Social Security Act that
authorizes the Child Support Enforcenment Program including the Triba
Chi | d Support Enforcement Program

Tri bal CSE agency neans the organi zational unit in the Tribe or
Tri bal organization that has the del egated authority for admi nistering
or supervising the Tribal CSE program under section 455(f) of the Act.

Tri bal organi zati on neans the recogni zed governi ng body of any
Indian Tribe as defined in this part; any legally established
organi zati on of Indians which is controlled, sanctioned, or chartered
by such governing body or which is denocratically elected by the adult
menbers of the Indian community to be served by such organi zati on and
whi ch includes the maxi mum participation of Indians in all phases of
its activities: Provided, That in any case where a contract is let or
grant made to an organi zation to perform services benefitting one or
nore Indian Tribes, the approval of each such Indian Tribe shall be a
prerequisite to the letting or meking of such contract or grant.



Sec. 309.10 Who is eligible to apply for Federal funding to operate a
Tri bal CSE progranf

The following are eligible to apply to receive Federal funding to
operate a Tribal CSE program neeting the requirenments of this part:

(a) An Indian Tribe with at |east 100 children under the age of
majority as defined by Tribal |aw or code, in the popul ation subject to
the jurisdiction of the Tribal court or admnistrative agency.

(b) A Tribal organization that denonstrates the authorization of
one or nore Indian Tribes to operate a Tribal CSE programon their
behal f, with a total of at |east 100 children under the age of nmajority
as defined by Tribal |law or code, in the population of the Tribe(s)
that is subject to the jurisdiction of the Tribal court (or courts) or
adm ni strative agency (or agencies).

Subpart B--Tribal CSE Program Application Procedures

Sec. 309.15 What is a Tribal CSE program application?

(a) Initial application. The initial application nust include:

(1) Standard application fornms SF 424, Application for Federa
Assi stance, and SF 424A, Budget I|nformation--Non-Construction Prograns;
and

(2) A Tribal CSE plan--a conprehensive statenment neeting the
requi renents of subpart C of this part that describes the capacity of
the Tribe or Tribal organization to operate a CSE program neeting the
objectives of title IV-D of the Act, including establishment of
paternity, establishment, nodification, and enforcenment of support
orders, and |ocation of noncustodial parents.
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(b) Annual refunding applications. (1) Annual refunding
applications nmust include standard application forns SF 424,
Application for Federal Assistance, and SF 424A, Budget Information--
Non- Construction Prograns. As appropriate, annual refunding
applications also may include anmendnent(s) to the Tribal CSE pl an

(2) The refunding application of a Tribe or Tribal organization
receiving start-up funding based on approval of a Tribal CSE plan
subm tted pursuant to Sec. 309.65(b) of this part also nust include a
progress report that describes acconplishnments to date in carrying out
the Tribe or Tribal organization's program devel opnent plan, and any
alterations to the plan and schedule (in addition to the requirenents
in paragraph (b)(1) of this section).

(c) Additional application requirenment for Tribal organizations.
The application of a Tribal organization nust adequately denonstrate
that each participating Tribe authorizes the Tribal organization to
operate a Tribal CSE programon its behalf.

Sec. 309.20 Who submits a Tribal CSE program application?

The authorized representative of the Tribe or Tribal organization
nmust sign and subnmit the Tribal CSE program application



Sec. 309.25 Wen nust a Tribe or Tribal organization subnmit a Triba
CSE program application?

(a) The initial application consisting of the Tribal CSE program
pl an that neets the requirenments under subpart C of this part, and the
application and budget information fornms (SF 424, Application for
Federal Assistance, and SF 424A, Budget | nformation--Non-Construction
Progranms) nmay be submitted at any tine.

(b) Subsequent refunding applications containing only SF 424,
Application for Federal Assistance, and SF 424A, Budget |Information--
Non- Construction Progranms, must be subnmitted annually at |east 60 days
before the begi nning of the next budget period if the Tribe or Triba
organi zati on wi shes to receive its funding on tine.

(c) If a Tribe or Tribal organization intends to nake any
substantial or material change in any aspect of the Tribal CSE program

(1) A Tribal CSE plan anmendnent nust be submitted at the earliest
reasonabl e tinme for approval under Sec. 309.35. The plan anmendnent nust
descri be and, as appropriate, docunent the changes the Tribe or Triba
organi zati on proposes to nmake to its CSE plan, consistent with the
requi renents under Sec. 309.65.

(2) Any anendment of an approved Tribal CSE plan may, at the option
of the Tribe or Tribal organization, be considered as a subm ssion of a
new Tribal CSE plan. If the Tribe or Tribal organization requests that
such anendnents be so considered, they nust be submtted no | ess than
90 days before the proposed effective date of the new plan.

(d) If a Tribe or Tribal organization receives funding based on
submi ttal and approval of a Tribal CSE application which includes a
program devel opnent plan under Sec. 309.65(b), a progress report that
descri bes acconplishnents to date in carrying out the plan and any
alterations to the plan and schedul e nmust be submitted with the next
annual refundi ng request.

(e) The effective date of a plan anendnment may not be earlier than
the first day of the cal endar quarter in which an approvable plan is
subm tted.

Sec. 309.30 Where does the Tribe or Tribal organization submt the
application?

Applications nmust be subnmitted to the central office of the Ofice
of Child Support Enforcenent, Attention: Tribal Child Support
Enforcenent Program 370 L'Enfant Pronenade, SW Washi ngton, DC 20447,
with a copy to the appropriate regional office.

Sec. 309.35 What are the procedures for approval or disapproval of
Tri bal CSE program applications and plan anmendnment (s) ?

(a) The Secretary of the Departnent of Health and Human Services or
designee will determ ne whether the Tribal CSE program application or
Tribal CSE plan anmendnment submitted for approval conforns to the
requi renents of approval under the Act and these regul ations not |ater
than the 90th day following the date on which the Tribal CSE
application or Tribal CSE plan anmendnment is received by the Secretary
or designee, unless additional information is needed fromthe Tribe or
Tri bal organization. The Secretary or designee will notify the Tribe or
Tri bal organization if additional time or information is required to



det ermi ne whether the application or plan anendment may be approved.

(b) The Secretary or designee will approve the application or
determine that the application will be disapproved within 45 days of
recei pt of any additional information requested fromthe Tribe or
Tri bal organi zati on.

Sec. 309.40 What is the basis for disapproval of a Tribal CSE program
application or plan amendnent(s)?

(a) An application or plan anendnent will be di sapproved if:

(1) The Secretary or designee determ nes that the application or
pl an amendnent fails to neet one or nore of the requirenents set forth
in this part;

(2) The Secretary or designee determ nes that the |aws, code,
regul ati ons, and procedures described in the application or plan
anmendnent will not achieve the outcomes consistent with the objectives
of title I'V-D including: Ensuring access to services; paternity
establishnment; support order establishnment; basing child support orders
on the noncustodial parent's ability to pay; collecting support; nmaking
timely and accurate paynments to fanmilies; protecting due process
rights; and protecting security of data,;

(3) The Secretary or designee determ nes that the application or
pl an amendnent is not conplete (after the Tribe or Tribal organization
has had the opportunity to submt the necessary information); or

(4) The Secretary or designee determ nes that the requested funding
is not reasonabl e and necessary (after the Tribe or Tribal organization
has had the opportunity to make appropriate adjustments).

(b) Awitten Notice of Disapproval of the Tribal CSE program

application or plan amendnment will be sent to the Tribe or Triba
organi zati on upon the determ nation that any of the conditions of
Sec. 309.40(a) apply. The Notice of Disapproval will include the

speci fic reason(s) for disapproval.

Sec. 309.45 How may a Tribe or Tribal organization request a
reconsi deration of a disapproval action?

(a) A Tribe or Tribal organization may request reconsideration of
di sapproval of a Tribal CSE application or anmendnment by filing a
written Request for Reconsideration to the Secretary or designee within
60 days of the date of the Notice of Disapproval.

(b) The Request for Reconsideration nust include:

(1) Al docunentation that the Tribe or Tribal organization
believes is relevant and supportive of its application or plan
amendment; and

(2) Awitten response to each ground for disapproval identified in
the Notice of Disapproval, indicating why the Tribe or Triba
organi zation believes its application or plan anmendnent conforns to the
requi renents for approval specified at Sec. 309.65 and subpart C of

this part.
(c) After receiving a Request for Reconsideration, the Secretary or
designee will hold a conference call or, at the Departnent's

discretion, a neeting with the Tribe or Triba
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organi zation as part of the reconsideration, to discuss the reasons for
the Departnent's disapproval of the application or plan amendnment, and
the Tribe or Tribal organization's response. Wthin 30 days after
recei pt of a Request for Reconsideration, the Secretary or designhee
will notify the Tribe or Tribal organization of the date and tine the
conference call or meeting will be held.

(d) A conference call or neeting under Sec. 309.45(c) shall be held
not | ess than 30 days nor nore than 60 days after the date the notice
of such call or neeting is furnished to the Tribe or Triba
organi zation, unless the Tribe or Tribal organization agrees in witing
to another tine.

(e) The Secretary or designee will make a witten determ nation
affirm ng, nodifying, or reversing disapproval of a Tribal CSE program
application or plan anmendnent within 60 days after the conference cal
or neeting is held. This deternination upon reconsideration shall be
the final decision of the Secretary.

(f) The Secretary or designee's initial determ nation that a Triba
CSE application or plan amendnment is not approvable remains in effect
pendi ng the reconsideration under this part.

Sec. 309.50 What are the consequences of disapproval of a Tribal CSE
program application or plan amendment ?

(a) If an application submtted pursuant to Sec. 309.25 is
di sapproved, the Tribe or Tribal organization can receive no funding
under section 455(f) of the Act or this part until a new application is
subnitted and approved.

(b) If a plan amendment is disapproved, there is no funding for the
activity proposed in the plan amendnent.

(c) A Tribe or Tribal organization whose application or plan
amendnent has been di sapproved may reapply at any tinme, once it has
renmedi ed the circunstances that |ed to disapproval of the application
or anendnent .

Subpart C---Tribal CSE Plan Requirenents

Sec. 309.55 What does this subpart cover?

This subpart defines the Tribal CSE plan provisions which are
requi red and which denonstrate that a Tribe or Tribal organization has
the capacity to operate a child support enforcenent program neeting the
objectives of title IV-D of the Act, including establishnment of
paternity, establishnment, nodification, and enforcenment of support
orders, and |ocation of noncustodial parents.

Sec. 309.60 Who is ultimately responsible for adm nistration of the
Tri bal CSE program under the Tribal CSE plan?

(a) Under the Tribal CSE plan, the Tribe or Tribal organization
shal | establish or designate an agency to adm nister the Tribal CSE
pl an. That agency shall be referred to as the Tribal CSE agency.

(b) The Tribe or Tribal organization is responsible and accountabl e
for the operation of the Tribal CSE program Except where otherw se
provided in this part, the Tribal CSE agency need not performall the



functions of the Tribal CSE program so long as the Tribe or Triba
organi zati on ensures that all approved functions are carried out
properly, efficiently and effectively.

(c) If the Tribe or Tribal organization del egates any of the
functions of the Tribal CSE programto another Tribe, a State, and/or
anot her agency pursuant to a cooperative arrangement, contract, or
Tribal resolution, the Tribe or Tribal organization is responsible for
securing conpliance with the requirenments of the Tribal CSE plan by
such Tribe, State, or agency. The Tribe or Tribal organization is
responsi ble for subnitting copies and appending to the Tribal CSE plan
any agreenents, contracts, or Tribal resolutions between the Tribal CSE
agency and a Tribe, State, or other agency.

Sec. 309.65 What nust a Tribe or Tribal organization include in a
Tribal CSE plan in order to denponstrate capacity to operate a Triba
CSE progranf

At the time of its application, a Tribe or Tribal organization my
denonstrate capacity to operate a Tribal CSE program either under
par agraph (a) or paragraph (b) of this section

(a) A Tribe or Tribal organization may denonstrate capacity to
operate a Tribal CSE program neeting the objectives of title IV-D of
the Act by submission of a Tribal CSE plan which nmeets the requirenents
listed in paragraphs (a)(1) through (14) of this section

(1) Describes the popul ation subject to the jurisdiction of the
Tribal court or administrative agency for child support purposes as
speci fied under Sec. 309.70;

(2) Evidence that the Tribe or Tribal organization has in place
procedures for accepting all applications for CSE services and
provi di ng appropriate CSE services, including referral to appropriate
agenci es;

(3) Assurance that the due process rights of the individuals
involved will be protected in all activities of the Tribal CSE program
i ncludi ng establishnent of paternity, and establishnent, nodification
and enforcenment of support orders;

(4) Admi nistrative and managenent procedures as specified under
Sec. 309.75;

(5) Safeguarding procedures as specified under Sec. 309.80;

(6) Assurance that the Tribe or Tribal organization will maintain
records as specified under Sec. 309. 85;

(7) Copies of all applicable Tribal |aws and regul ati ons as
speci fied under Sec. 309.90;

(8) Procedures for the location of noncustodial parents as
speci fied under Sec. 309.95;

(9) Procedures for the establishnent of paternity as specified
under Sec. 309.100;

(10) CGuidelines for the establishment and nodification of child
support obligations as specified under Sec. 309.105;

(11) Procedures for incone wthhol ding as specified under
Sec. 309. 110;

(12) Procedures for the distribution of child support collections
as specified under Sec. 309.115;

(13) Procedures for intergovernnmental case processing as specified
under Sec. 309.120; and

(14) Reasonabl e performance targets for paternity establishnent,
support order establishnment, amount of current support to be collected,



and anount of past due support to be coll ected.

(b) If a Tribe or Tribal organization is unable to satisfy any or
all of the requirements specified in paragraph (a) of this section, it
may denonstrate capacity to operate a Tribal CSE program nmeeting the
obj ectives of title IV-D of the Act by subm ssion of a Tribal CSE plan
detailing:

(1) Wth respect to each requirenent in paragraph (a) of this
section that the Tribe or Tribal organization currently neets, a
description of how the Tribe or Tribal organization satisfies the
requi renent; and

(2) Wth respect to each requirenent in paragraph (a) of this
section that the Tribe or Tribal organization does not currently neet,
the specific steps the Tribe or Tribal organization will take to come
into conpliance and the tineframe associated with each step under this
program devel opnent plan. The program devel opment plan nust denonstrate
to the satisfaction of the Secretary or designee that the Tribe or
Tribal organization will have in place a Tribal CSE programthat will
neet the requirenments outlined in paragraph (a) of this section, within
a reasonable, specific period of time, not to exceed two years.

(c) The Secretary or designee will cease funding a Tribe or Triba
organi zation's start-up efforts if that Tribe or Tribal organization
fails to denponstrate satisfactory progress
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pursuant to Secs. 309.15(b)(2) and 309.25(d) toward putting a ful
programin place. A Tribe or Tribal organization whose start-up efforts
have been term nated may reapply at a later date once the conditions
that inpeded its progress to inplement a Tribal CSE program have been
rectified.

(d) No later than two years fromthe inplenmentation of a Tribal CSE
program nmeeting the requirenments specified in paragraph (a) of this
section, or no later than two years after the Secretary or designee
i ssues gui dance outlining the necessary procedures to conply with
par agraphs (d) (1) through (5) of this section, whichever is later, a
Tribal CSE plan nust include the foll ow ng:

(1) Procedures for requiring enployers operating in the
jurisdiction of the Tribe to report information about newy hired
enpl oyees to the Tribal CSE agency in accordance with instructions
i ssued by the Secretary or designee;

(2) Procedures for requiring enployers operating in the
jurisdiction of the Tribe to report wage information on a quarterly
basis to the Tribal CSE agency in accordance with instructions issued
by the Secretary or designee;

(3) Procedures under which the Tribal CSE agency reports new hire
and quarterly wage information to the National Directory of New Hires
in accordance with instructions issued by the Secretary or designee;

(4) Procedures under which the Tribal CSE agency submits CSE cases
to the Federal Case Registry in accordance with instructions issued by
the Secretary or designee; and

(5) Procedures for submitting CSE cases to the Federal |ncome Tax
Refund Offset Programin accordance with instructions issued by the
Secretary or designhee.

(e) Inthe CSE plan included in its initial application and in any
pl an amendnment submitted as a new plan, a Tribe or Tribal organization
must certify that, as of the date the plan or plan amendment is
submtted to the Departnment, there are at |east 100 children under the



age of mpjority as defined by Tribal |law or code, in the popul ati on of
the Tribe, or of the Tribe(s) authorizing the Tribal organization to
operate a CSE programon their behalf, that is subject to the
jurisdiction of the Tribal court (or courts) or adm nistrative agency
(or agencies).

Sec. 309.70 What provisions governing jurisdiction nust a Tribe or
Tribal organization include in a Tribal CSE plan?

A Tribe or Tribal organization denpnstrates capacity to operate a
Tri bal CSE program neeting the objectives of title IV-D of the Act when
its Tribal CSE plan includes a description of the popul ation subject to
the jurisdiction of the Tribal court or adm nistrative agency for child
support enforcement purposes.

Sec. 309.75 Wat adm nistrative and managenent procedures mnust a Tribe
or Tribal organization include in a Tribal CSE plan?

A Tribe or Tribal organization denonstrates capacity to operate a
Tri bal CSE program neeting the objectives of title IV-D of the Act when
its Tribal CSE plan includes the follow ng mnimum adm ni strative and
managenment provisions, and the Secretary or designee determn nes that
these provisions are adequate to enable the Tribe or Triba
organi zation to operate an effective and efficient Tribal CSE program
and ot herwi se conply with Federal requirenents:

(a) A description of the structure of the agency and the
di stribution of responsibilities within the agency.

(b) Procedures under which applications for Tribal CSE services are
made available to the public upon request.

(c) Procedures under which the Tribal CSE agency nust pronptly open
a case by establishing a case record and determ ni ng necessary action.

(d) Procedures to control the use of and to account for Federa
funds and amounts coll ected on behalf of custodial parents, including
assurances that the followi ng requirenments and criteria to bond
enpl oyees are in effect:

(1) Procedures under which the Tribal CSE agency will ensure that
every person who has access to or control over funds collected under
the Tribal CSE programis covered by a bond against |oss resulting from
enpl oyee di shonesty;

(2) The requirenment in paragraph (d) of this section applies to
every person who, as a regular part of his or her enploynent, receives,
di sburses, handl es, or has access to support collections;

(3) The requirenments of this section do not reduce or limt the
ultimate liability of the Tribe or Tribal organization for |osses of
support collections fromthe Tribal CSE agency's program and

(4) A Tribe may conply with the requirenents of paragraph (d) of
this section by nmeans of self-bonding established under Tribal |aw and
approved by the Secretary or designee.

(e) Procedures under which notice of the anmpbunt of any support
collected for each nmonth is provided to families receiving services
under the Tribal CSE plan and to the noncustodial parent upon request.
Fam | i es receiving services nust receive such notice on a quarterly
basi s.

(f) Certification that for each year during which the Tribe or
Tri bal organization receives or expends funds pursuant to section



455(f) of the Act and this part, it shall conmply with the provisions of
chapter 75 of Title 31 of the United States Code (the Single Audit Act
of 1984, Public Law 98-502, as anended) and OVMB Circul ar A-133.

Sec. 309.80 What safeguarding procedures nust a Tribe or Triba
organi zation include in a Tribal CSE plan?

A Tribe or Tribal organization denpnstrates capacity to operate a
Tri bal CSE program neeting the objectives of title IV-D of the Act when
its Tribal CSE plan includes safeguardi ng provisions consistent with
the foll owing and approved by the Secretary or designee:

(a) Procedures under which the use or disclosure of information
concerning applicants or recipients of child support enforcenent
services is |limted to purposes directly connected with the
adm nistration of the Tribal CSE program or with other prograns or
pur poses prescribed by the Secretary or designee.

(b) Procedures consistent with safeguarding provisions in sections
453 and 454 of the Act and regul ati ons promrul gated pursuant to section
464 of the Act and which conformto any specific rules or instructions
i ssued by the Secretary or designee to assure that requests for and
di scl osure and use of information obtained fromthe Federal Parent
Locator Service and the Federal Tax Refund Offset Programare limted
only to individuals and entities authorized under these sections of the
Act for the purposes authorized under these sections.

(c) Procedures under which sanctions nust be inposed for the
unaut hori zed di scl osure of information concerning applicants and
reci pients of child support enforcenment services as outlined in
par agraphs (a) and (b) of this section

Sec. 309.85 What reports and nmi ntenance of records procedures nust a
Tribe or Tribal organization include in a Tribal CSE plan?

(a) A Tribe or Tribal organization denonstrates capacity to operate
a Tribal CSE program neeting the objectives of title IV-D of the Act
when its Tribal CSE plan includes procedures for maintaining records
necessary for proper and efficient operation of the program including:

[[ Page 50835]]

(1) Applications for support services;

(2) Records on |location of noncustodial parents;

(3) Records on actions taken to establish paternity and obtain and
enf orce support;

(4) Records on ampunts and sources of support collections and the
di stribution of such collections;

(5) Records on other costs; and

(6) Statistical, fiscal, and other records necessary for reporting
and accountability required by the Secretary or designee.

(b) The retention and access requirenents for these records are
prescribed at 45 CFR 92.42.

Sec. 309.90 What governing Tribal law or regul ations nmust a Tribe or
Tri bal organi zation include in a Tribal CSE plan?



A Tribe or Tribal organization denpnstrates capacity to operate a
Tri bal CSE program neeting the objectives of title IV-D of the Act when
its Tribal CSE plan includes Tribal |aw code, regulations, and/or
ot her evidence that provides specific procedures that result in:

(a) Establishnment of paternity for any child up to and including at
| east 18 years of age;

(b) Establishment and nodification of child support obligations;

(c) Enforcing child support obligations, including requirenents
that Tribal enployers conply with income withhol ding as required under
Sec. 309.110; and

(d) Locating noncustodial parents.

In the absence of specific laws and regulations, a Tribe or Triba
organi zation may satisfy this requirenment by providing in its plan
detail ed descriptions of such procedures which the Secretary or
desi gnee determ nes are adequate to enable the Tribe or Triba
organi zation to neet the performance targets approved by the Secretary
or designee.

Sec. 309.95 What procedures governing the |ocation of noncustodia
parents must a Tribe or Tribal organization include in a Tribal CSE
pl an?

A Tribe or Tribal organization denpnstrates capacity to operate a
Tribal CSE program neeting the objectives of title |IV-D of the Act when
its Tribal CSE plan includes the follow ng provisions governing the
| ocati on of noncustodial parents:

(a) In all appropriate cases, the Tribal CSE agency must attenpt to
| ocat e noncustodi al parents or sources of inconme and/or assets when
location is required to take necessary action in a case; and

(b) Al sources of information and records reasonably available to
the Tribe or Tribal organization nust be used to | ocate noncustodia
parents.

Sec. 309.100 What procedures for the establishnent of paternity nmust a
Tribe or Tribal organization include in a Tribal CSE plan?

(a) A Tribe or Tribal organization denonstrates capacity to operate
a Tribal CSE program neeting the objectives of title I'V-D of the Act
when its Tribal CSE plan includes the procedures that result in the
establishnent of paternity included in this section. For cases in which
paternity has not been established, the Tribe nust include in its
Tribal CSE plan the procedures under which the Tribal CSE agency will:

(1) Attenpt to establish paternity by the process established under
Tri bal |aw, code, and/or custon and

(2) Provide an alleged father the opportunity to voluntarily
acknow edge paternity.

(b) The Tribal CSE agency need not attenpt to establish paternity
in any case involving incest or forcible rape, or in any case in which
| egal proceedings for adoption are pending, if, in the opinion of the
Tribal CSE agency, it would not be in the best interests of the child
to establish paternity.

(c) When genetic testing is used to establish paternity, the Triba
CSE agency nust identify and use accredited | aboratories which perform
at reasonable cost, legally and nedically acceptable genetic tests
which tend to identify the father or exclude the alleged father



Sec. 309.105 What procedures governing guidelines for the
establ i shment and nodification of child support obligations nust a
Tribe or Tribal organization include in a Tribal CSE plan?

(a) A Tribe or Tribal organization denobnstrates capacity to operate
a Tribal CSE program neeting the objectives of title IV-D of the Act
when its Tribal CSE pl an:

(1) Establishes one set of child support guidelines by |aw or by
judicial or administrative action for setting and nodifying child
support obligation anounts;

(2) Includes a copy of child support guidelines governing the
establ i shnent and nodification of child support obligations; and

(3) Indicates whether in-kind or non-cash paynents of support will
be permitted and if so, describes the type(s) of in-kind (non-cash)
support that will be permtted and how such in-kind (non-cash) paynents
will be converted into cash equivalents if necessary.

(b) The guidelines established under paragraph (a) of this section
must at a m ni mum

(1) Take into account the needs of the child and the earnings and
i ncome of the noncustodial parent; and

(2) Be based on specific descriptive and nuneric criteria and
result in a conputation of the support obligation

(c) The Tribe or Tribal organization nust ensure that child support
gui delines are reviewed at |east every three years.

(d) The Tribe or Tribal organization nust provide that there shal
be a rebuttable presunption, in any judicial or administrative
proceeding for the award of child support, that the anmpunt of the award
that would result fromthe application of the guidelines established
under paragraph (a) of this section is the correct anount of child
support to be awarded.

(e) Awitten finding or specific finding on the record of a
judicial or adm nistrative proceeding for the award of child support
that the application of the guidelines established under paragraph (a)
of this section would be unjust or inappropriate in a particular case
shall be sufficient to rebut the presunption in that case, as
determ ned under criteria established by the Tribe or Triba
organi zation. Such criteria nust take into consideration the best
interests of the child. Findings that rebut the guidelines nust state
the amobunt of support that woul d have been required under the
gui delines and include a justification of why the order varies fromthe
gui del i nes.

Sec. 309.110 What procedures governing i ncome wthhol ding nmust a Tribe
or Tribal organization include in a Tribal CSE plan?

(a) A Tribe or Tribal organization denonstrates capacity to operate
a Tribal CSE program neeting the objectives of title IV-D of the Act
when its Tribal CSE plan includes copies of Tribal |laws and regul ations
provi ding for income w thhol di ng under which

(1) In the case of each noncustodi al parent agai nst whom a support
order is or has been issued or nodified under the Tribal CSE plan, or
i s being enforced under such plan, so nmuch of his or her income as
defined in section 466(b)(8) of the Act must be withheld as is
necessary to conply with the order



(2) In addition to the amobunt to be withheld to pay the current
nonth's obligation, the amunt wi thheld nust include an anobunt to be
applied toward |iquidation of any overdue support.

(3) The total amount to be withheld under paragraphs (a)(1) and (2)
of this section nmay not exceed the maxi mum anount permtted under
section 303(b)
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of the Consuner Credit Protection Act (15 U. S.C. 1673(b)).

(4) Al incone wi thholding nust be carried out in conpliance with
all procedural due process requirements of the Tribe or Triba
organi zati on.

(5) The Tribal CSE agency nust have procedures for pronptly
refundi ng anounts which have been inproperly withheld.

(6) The Tribal CSE agency nust have procedures for pronptly
term nating i ncone withholding in cases where there is no |onger a
current order for support and all arrearages have been satisfied.

(b) To initiate incone w thholding, the Tribal CSE agency nust send
t he noncustodi al parent's enployer a notice using the standard Federa
formthat includes the follow ng:

(1) The amount to be withheld;

(2) A requirenment that the enployer nust send the anpunt to the
Tribal CSE agency within 7 business days of the date the noncustodia
parent is paid;

(3) Arequirenent that the enployer nust report to the Tribal CSE
agency the date on which the anbunt was withheld fromthe noncustodia
parent's incone;

(4) Arequirenment that, in addition to the amount to be withheld
for support, the enployer may deduct a fee established by the Tribe for
the enployer's adm nistrative costs incurred for each wi thholding, if
the Tribe permts a fee to be deduct ed;

(5) A requirenment that the withholding is binding upon the enployer
until further notice by the Tribe;

(6) Arequirenment that, if the enployer fails to withhold incone in
accordance with the provision of the notice, the enployer is liable for
t he accunul at ed amount the enpl oyer should have withheld fromthe
noncust odi al parent's incone; and

(7) A requirement that the enployer nust notify the Tribe pronptly
when the noncustodi al parent term nates enploynment and provide the
noncust odi al parent's |ast known address and the name and address of
t he noncustodi al parent's new enployer, if known.

(c) The income of the noncustodial parent shall becone subject to
wi t hhol ding, at the |latest, on the date on which the paynents which the
noncust odi al parent has failed to nake under a support order are at
| east equal to the support payable for one nonth.

(d) The only basis for contesting a w thhol ding under this section
is a mstake of fact, which for purposes of this paragraph nmeans an
error in the anount of current or overdue support or in the identity of
the all eged noncustodi al parent.

(e) The provisions of this section do not apply to that portion of
a child support order that may be satisfied in kind.

(f) Tribal Iaw nmust provide that the enployer is subject to a fine
to be determ ned under Tribal |aw for discharging a noncustodial parent
fromenpl oynment, refusing to enploy, or taking disciplinary action
agai nst any noncustodi al parent because of the w thhol ding.



Sec. 309. 115 What procedures governing the distribution of child
support nmust a Tribe or Tribal organization include in a Tribal CSE
pl an?

A Tribe or Tribal organization denpnstrates capacity to operate a
Tribal CSE program neeting the objectives of title |IV-D of the Act when
its Tribal CSE plan includes the follow ng requirenents:

(a) In cases where families receiving services fromthe Tribal CSE
program are receiving Tenporary Assistance for Needy Famlies (TANF)
assistance fromthe State, collected child support nust be distributed
consi stent with section 457(a)(1) of the Act;

(b) I'n cases where famlies receiving services fromthe Tribal CSE
program are receiving TANF assi stance froma Tribal TANF program and
formerly received assistance under a State program funded under title
I V-A child support arrearage collections nust be distributed
consistent with section 457(a)(2) of the Act;

(c) In cases where families receiving services fromthe Tribal CSE
program are recei ving TANF assi stance froma Tribal TANF program and
have assigned their rights to child support to the Tribe, collected
child support up to the anount of Tribal TANF assistance received by
the fam|ly nmay be retained by the Tribe, and any collected child
support in excess of the ampunt of Tribal TANF assistance received by
the famly nust be paid to the famly;

(d) In cases where families receiving services fromthe Tribal CSE
program fornerly received Tribal TANF assi stance and assigned their
right to child support to the Tribe, collected child support above
current support may be retained by the Tribe as reinbursenent for past
Tribal TANF assi stance paynments made to the famly for which the Tribe
has not been rei nbursed, and any collected child support in excess of
t he anount of unreinbursed Tribal TANF assi stance received by the
famly must be paid to the famly; and

(e) In cases where families receiving services fromthe Tribal CSE
program never received assi stance under a State or Tribal program
funded under title IV-A, all collected child support nmust be paid to
the famly.

Sec. 309.120 What intergovernnental procedures must a Tribe or Triba
organi zation include in a Tribal CSE plan?

A Tribe or Tribal organization denpnstrates capacity to operate a
Tribal CSE program neeting the objectives of title |IV-D of the Act when
its Tribal CSE plan includes:

(a) Procedures that provide that the Tribal CSE agency will
cooperate with States and other Tribal CSE agencies to provide CSE
services in accordance with instructions and requirenents issued by the
Secretary or designee; and

(b) Assurances that the Tribe or Tribal organization will recognize
child support orders issued by other Tribes and Tri bal organizations,
and by States, in accordance with the requirenents under 28 U S.C
1738B, the Full Faith and Credit for Child Support Orders Act.

Subpart D--Tribal CSE Program Fundi ng

Sec. 309.125 On what basis is Federal funding in Tribal CSE programns



det er mi ned?

Federal funding of Tribal CSE prograns is based on information
contained in the Tribal CSE application, which includes a proposed
budget, a description of the nature and scope of the Tribal CSE program
and which gives assurance that it will be admnistered in conformty
with applicable requirenents of title IV-D, regulations contained in
this part, and other official issuances of the Departnent.

Sec. 309.130 How will Tribal CSE prograns be funded?

(a) General mechanism Tribal CSE prograns will be funded on an
annual basis. At or just before the beginning of a Tribal grantee's
program year, OCSE will issue a grant award to the Tribe or Triba

organi zation to operate its Tribal CSE program for the follow ng 12-
nont h budget peri od.

(b) Special provision for initial grant. A Tribe or Triba
organi zati on may request that its initial Tribal CSE grant award be for
a period of less than a year (but at |east six nonths) or nore than an
year (but not to exceed 17 nonths) to enable its program funding cycle
to coincide with its desired annual funding cycle.

(c) Determination of Tribal funding anmpbunts. The Secretary or
designee will determne the ambunt of funds that a Tribe or Triba
organi zati on needs to
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pay reasonabl e, necessary, and allocable costs to operate its Triba
CSE program based on information supplied by the Tribe or Triba

organi zati on on Standard Form 424 (Application for Federal Assistance),
St andard Form 424A (Budget | nformation--Non-Construction Prograns), and
the Tribe or Tribal organization's CSE plan, as revi ewed and approved
by the Secretary or designee. The Secretary or designee will reviewthe
grantee's request, ask for additional information as necessary, and
negoti ate any appropriate adjustnents with the grantee.

(d) Federal and non-Federal shares. (1)(i) During the first three
years in which a Tribe or Tribal organization operates a full CSE
program under Sec. 309.65(a) of this part, the anount of the Federa
grant will not exceed 90 percent of the total approved budget of the
assisted program unless the Secretary or designee has granted a waiver
pursuant to paragraph (d)(2) of this section. After a Tribe or Triba
organi zati on has operated a full CSE program under Sec. 309.65(a) of
this part for three years, the amobunt of the Federal grant will not
exceed 80 percent of the total approved budget of the assisted program
unl ess the Secretary or designee has granted a wai ver pursuant to
par agraph (d)(2) of this section

(ii) During the first three years in which a Tribe or Triba
organi zati on operates a full CSE program under Sec. 309.65(a) of this
part, the Tribe or Tribal organization nust contribute to its Triba
CSE program a non-Federal (Tribal) matching share of at |east 10
percent of the total approved budget of the assisted program unless
the Secretary or designee has granted a wai ver pursuant to paragraph
(d)(2) of this section. After a Tribe or Tribal organization has
operated a full CSE program under Sec. 309.65(a) of this part for three
years, the Tribe or Tribal organization nust contribute to its Triba
CSE program a non- Federal (Tribal) matching share of at |east 20



percent of the total approved budget of the assisted program unless
the Secretary or designee has granted a wai ver pursuant to paragraph
(d)(2) of this section. The non-Federal share may be provided in cash
and/or in kind, fairly valued, by the Tribe or Tribal organization and/
or by a third party, in accordance with the requirenments of 45 CFR
92.24 and this part.

(iii) Donations of funds, and in-kind contributions of property and
services valued at fair market value, froma third party to a Tribe or
Tri bal organization, may satisfy the non-Federal share requirenent. The
non- Federal share requirenment may not be satisfied by:

(A) Donations for which the donor receives or expects to receive a
financial or econonmic benefit;

(B) Donations intended as consideration for any benefit received
fromthe Tribe or Tribal organization;

(C) Donations whose costs ultinmately will be borne by another
Federal grant; or

(D) Any other donation which the Secretary or designee determ nes
to benefit the donor in a manner inconsistent with 45 CFR part 92.

(2)(i) A Tribe or Tribal organization that |acks sufficient
resources to provide a 10 or 20 percent non-Federal matching share may
request a waiver of part or all of the non-Federal share.

(ii) Requests for waiver of part or all of the non-Federal matching
share nust be included with initial applications for funding, refunding
applications, and budget anendnent requests, and nust contain the
fol | owi ng:

(A) A statenent that the Tribe or Tribal organization |acks the
avail abl e resources to neet the 10 or 20 percent non-Federal matching
share;

(B) A statenent of the anount of the non-Federal share that the
Tribe or Tribal organization requests the Secretary or designee to
wai ve;

(C) A statenment of the reasons that the Tribe or Triba
organi zation is unable to neet the non-Federal share requirenent; and

(D) Docunentation that reasonable efforts to obtain the non-Federa
share have been unsuccessf ul

(iii) The Secretary or designee nmay require subm ssion of
additional information and docunentation as necessary. The Secretary or
designee will grant a waiver of all or part of the non-Federal matching
share, as appropriate, if he or she deternmi nes that a waiver request
denonstrates that the Tribe or Tribal organization |acks sufficient
resources to provide the non-Federal share, has nmade reasonabl e but
unsuccessful efforts to obtain non-Federal share contributions, and has
provided all required information. Waiver of all or part of the non-
Federal share shall apply only to the budget period for which
application was made.

(e) Increase in approved budget. A Tribal CSE grantee may request
an adjustnment to increase the approved |level of its current budget by
subm tting Standard Form 424 (Application for Federal Assistance) and
St andard Form 424A (Budget | nformation-Non-Construction Prograns), and
expl aining why it needs to increase its budget. The Tribe or Triba
organi zati on should submt this request at |east 60 days before
additional funds are needed, in order to allow the Secretary or
desi gnee adequate tine to review the estimtes and issue a revised
grant award as appropriate. Requests for changes to budget |evels are
subj ect to approval by the Secretary or designee. If the change in a
grantee's budget estimate results froma change in the grantee's CSE
plan, the grantee also needs to submit a plan anendnent in accordance



with Sec. 309.25(c) of this part, with its request for additiona
funding. The effective date of a plan anendnment may not be earlier than
the first day of the cal endar quarter in which an approvable plan is
subm tted in accordance with Sec. 309.25(e). The Secretary or designee
will review the grantee's request, ask for additional information as
necessary, and negotiate any appropriate adjustnments with the grantee.
The Secretary or designee nmust approve the plan anmendnent before
approvi ng any additional funding.

(f) Obtaining Federal funds. Tribes and Tri bal organizations will
obt ai n Federal funds on a draw down basis fromthe Departnent's Paynent
Management System

(g) Grant administration requirenents. The Tribal CSE programis
subject to the grant adm nistration regul ati ons under 45 CFR part 92.

Sec. 309.135 How long do Tribes and Tribal organizations have to
obl i gate and spend CSE grant funds?

(a) A Tribe or Tribal organization nmust obligate its CSE grant
funds by the end of the budget period for which they were awarded. Any
funds that remain unobligated at the end of the budget period for which
they were awarded nust be returned to the Departnent. A Tribe or Triba
organi zation nust estimate in its refunding application any anmounts
that may be unobligated at the end of the current budget period. Inits
fourth quarter financial report for a budget period, a Tribe or Triba
organi zati on nust indicate the exact anmpunt of any funds that remained
unobligated at the end of that budget period. The Department will
reduce the amount of the Tribe or Tribal organization's grant award for
t he budget period for which any unobligated funds were awarded by the
amount that rerai ned unobligated at the end of this budget period.

(b) A Tribe or Tribal organization nust |iquidate obligations by
the last day of the 12-nmonth period follow ng the budget period for
which the funds were awarded and the Tribe or Tribal organization
obligated the funds, unless the Departnment grants an exenption and
extends the tine period for
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[ iquidation. Funds that remain unliquidated after the tinme period for

i qui dation has expired nmust be returned to the Departnment. Tribes and
Tri bal organi zations may request an exenption to this rule based on
extenuating circunstances. A request for an exenption nust be sent to
the OCSE grants officer listed on the nost recent grant award and nust
be made before the end of the tine period for |iquidation; such
requests are subject to approval by the Departnent. If any funds renmin
unliquidated at the end of the maxi mumtime period for |iquidation, the
Department will reduce the anpunt of the Tribe or Tribal organization's
grant award for the budget period for which any unliquidated funds were
awar ded, by the anpbunt that remains unliquidated at the end of the
liquidation period. Repeated failure by a Tribe or Tribal organization
to liquidate obligations in a tinmely way would result in the
Department's reexam nation of the program budget devel opnent process
and could result in action to address financial systens deficiencies.

Sec. 309.140 What are the financial reporting requirenents?



(a) A Tribe or Tribal organization operating a Tribal CSE program
must subnmit a Financial Status Report, Standard Form 269, quarterly.
The Financial Status Reports for each of the first three quarters of
t he budget period are due 30 days after the end of each quarterly
reporting period. The Financial Status Report for the fourth quarter is
due 90 days after the end of the fourth quarter of each budget period.

(b) A Tribe or Tribal organization operating a Tribal CSE program
nmust submit the " Child Support Enforcenent Program Quarterly Report
of Collections'' (Form OCSE-34A), or such other report as the Secretary
or designee may prescribe, quarterly. The reports for each of the first
three quarters of the budget period are due 30 days after the end of
each quarterly reporting period. The report for the fourth quarter is
due 90 days after the end of the fourth quarter of each budget period.

(c) A Tribe or Tribal organization operating a Tribal CSE program
nmust submit a report on the liquidation of its CSE obligations, using
the Financial Status Report, Standard Form 269. The |i quidation report
is due 30 days after the end of the nmaxi num period for |iquidation of
obligations, or 30 days after all grant funds are |iquidated, whichever
is earlier.

(d) The Secretary or designee will consider requiring |ess frequent
financial reporting for Tribal CSE agencies that submit the required
financial reports tinely and accurately, and establish adequate
financial systens and effective program operations under the Tribal CSE
program

Sec. 309. 145 \What costs are allowable charges to Tribal CSE prograns
carried out under Sec. 309.65(a) of this part?

Federal funds are available for direct costs of operating a Triba
CSE program under an approved Tri bal CSE application carried out under
Sec. 309.65(a) of this part, provided that such costs are determ ned by
the Secretary or designee to be reasonable, necessary, and allocable to
the program Federal funds are al so available for indirect costs, where
applicable, at the appropriate negotiated indirect cost rate. Allowable
activities and costs include:

(a) Support enforcement services provided to eligible individuals,

i ncluding: parent |ocator services; paternity establishment; and
support order establishnment, nodification, and enforcenent services;

(b) Administration of the Tribal CSE program i ncluding but not
limted to the foll ow ng:

(1) Establishnment and adm nistration of the Tribal CSE program
pl an;

(2) Monitoring the progress of program devel opnent and operati ons,
and evaluating the quality, efficiency, effectiveness, and scope of
avai l abl e support enforcement services;

(3) Establishment of all necessary agreenents with other Tribal
State, and | ocal agencies or private providers for the provision of
child support enforcenment services in accordance with Procurenent
Standards found in 45 CFR 92.36. These agreenments mmy i ncl ude:

(i) Necessary adm nistrative agreenents for support services;

(ii) Use of Tribal, Federal, State, and | ocal infornmation
resour ces;

(iii) Cooperation with courts and | aw enforcenent officials;

(iv) Securing conpliance with the requirenents of the Tribal CSE
program pl an in operations under any agreenents;

(v) Devel opnent and mai ntenance of systenms for fiscal and program



records and reports required to be nmade to OCSE based on these records;
and

(vi) Devel opnent of cost allocation systens;

(c) Establishnment of paternity, including:

(1) Establishnment of paternity in accordance with Tribal codes or
customas outlined in the approved Tribal CSE program pl an

(2) Reasonable attenpts to deternine the identity of a child's
father, such as:

(i) Investigation;

(ii) Devel opment of evidence including the use of genetic testing
performed by accredited | aboratories; and

(iii) Pre-trial discovery;

(3) Court or administrative or other actions to establish paternity
pursuant to procedures established by Tribal codes or custom as
outlined in the approved Tri bal CSE program pl an;

(4) ldentifying accredited | aboratories that performgenetic tests
(as appropriate); and

(5) Referrals of cases to another Tribal CSE agency or to a State
to establish paternity when appropriate;

(d) Establishment, nodification, and enforcement of support
obl i gations incl uding:

(1) Investigation, devel opnent of evidence and, when appropriate,
court or administrative actions;

(2) Determi nation of the anobunt of the support obligation
(including determ nation of incone and all owabl e in-kind support under
Tribal CSE guidelines, if appropriate);

(3) Enforcenent of a support obligation including those activities
associ ated with collections and the enforcenent of court orders,
admi nistrative orders, warrants, income wthholding, crimnal
proceedi ngs, and prosecution of fraud related to child support; and

(4) Investigation and prosecution of fraud related to child and
spousal support;

(e) Collection and di sbursenent of support paynents, including:

(1) Establishment and operation of an effective system for making
coll ections and identifying delinquent cases and collecting fromthem

(2) Referral of cases to another Tribal CSE agency or to a State
CSE program for collection when appropriate; and

(3) Making collections for another Tribal CSE programor for a
State CSE program

(f) Establishnment and operation of a Tribal Parent Locator Service
(TPLS) or agreements for referral of cases to a State PLS, another
Tribal PLS, or the Federal PLS for |ocation purposes;

(g) Activities related to requests to State CSE prograns for
certification of collection for Federal |nconme Tax Refund O fset;

(h) Establishing and mai ntai ni ng case records;

(i) Planning, design, devel opment, installation, enhancenent, and
operation of CSE computer systens;

(j) Staffing and equi pnent that are directly related to operating a
Tri bal CSE program

(k) The portion of salaries and expenses of a Tribe's chief
executive
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and staff that is directly attributable to managi ng and operating a

Tri bal CSE program
(I') The portion of salaries and expenses of Tribal judges and staff



that is directly related to Tribal CSE program activities;

(m Service of process;

(n) Training on a short-termbasis that is directly related to
operating a Tribal CSE program

(o) Costs associated with obtaining technical assistance that are
directly related to operating a CSE program from outside sources,
i ncluding Tri bes, Tribal organizations, State agencies, and private
organi zati ons, and costs associated with providing such technica
assistance to public entities; and

(p) Any other reasonable, necessary, and allocable costs with a
direct correlation to a Tribal CSE program consistent with the cost
principles in OMB Circul ar A-87.

Sec. 309.150 What costs are allowable charges to Tribal CSE start-up
progranms carried out under Sec. 309.65(b) of this part?

Federal funds are available for direct costs of developing a Triba
CSE program under an approved Tribal CSE application carried out under
Sec. 309.65(b) of this part, provided that such costs are determ ned by
the Secretary or designee to be reasonable, necessary, and allocable to
the program Federal funds are also available for indirect costs, where
applicable, at the appropriate negotiated indirect cost rate. Federa
funding for Tribal CSE program devel opnent under Sec. 309.65(b) may not
exceed a total of $500,000; except that, when the non-Federal matching
share is wai ved, Federal funding for Tribal CSE program devel opnent
under Sec. 309.65(b) may not exceed a total of $555,555. Allowable
start-up costs and activities include:

(a) Planning for the devel opnent and inplenmentation of a Tribal CSE
program

(b) Devel oping Tribal CSE | aws, codes, guidelines, systens, and
procedur es;

(c) Recruiting, hiring, and training Tribal CSE program staff; and

(d) Any other reasonable, necessary, and allocable costs with a
direct correlation to devel opnment of a Tribal CSE program consistent
with the cost principles in OMB Circular A-87, and approved by the
Secretary or designee.

Sec. 309.155 What uses of Tribal CSE program funds are not all owabl e?

Federal Tribal CSE funds nay not be used for

(a) Services provided or fees paid by other Federal agencies, or by
progranms funded by other Federal agencies;

(b) Construction and maj or renovati ons;

(c) Any expenditures that have been reinbursed by fees collected;

(d) Expenditures for jailing of parents in Tribal CSE program
cases;

(e) The cost of |egal counsel for indigent defendants in Tribal CSE
program acti ons;

(f) The cost of guardians ad litem and

(g) Al other costs that are not reasonabl e, necessary, and
allocable in Tribal CSE prograns, under the costs principles in OB
Circul ar A-87.

Subpart E--Accountability and Mnitoring



Sec. 309.160 How will OCSE determine if Tribal CSE program funds are
appropriately expended?

OCSE will rely on audits required by OMB Circular A-133, "“Audits
of States, Local Governnents, and Non-Profit Organizations'' and other
provi sions of 45 CFR 92.26. The Departnent has determned that this
programis to be audited as a major programin accordance with section
215(c) of the circular. The Departnent may suppl enent the required
audits through reviews or audits conducted by its own staff.

Sec. 309.165 What recourse does a Tribe or Tribal organization have to
di spute a determ nation to disallow Tribal CSE program expenditures?

If a Tribe or Tribal organization disputes a decision to disallow
Tri bal CSE program expenditures, the grant appeals procedures outlined
in 45 CFR Part 16 are applicable under this part.

Subpart F--Statistical and Narrative Reporting Requirenents

Sec. 309.170 What statistical and narrative reporting requirenents
apply to Tribal CSE prograns?

Tribes and Tribal organi zations nmust submit the foll ow ng
i nformati on and statistics for Tribal CSE program activity and casel oad
for each budget period:

(a) Total nunber of cases and, of the total nunmber of cases, the
nunber that are TANF cases and the nunmber that are non- TANF cases;

(b) Total nunber of paternities needed and nunber of paternities
est abl i shed;

(c) Total nunber of support orders needed and the total nunber of
orders established;

(d) Total anmpunt of current support due and coll ected;

(e) Total anpunt of past-due support owed and total collected,;

(f) A narrative report on activities, acconplishments, and progress
of the program

(g) Total costs clai ned;

(h) Total anpbunt of fees and costs recovered;

(i) Total anmpunt of automated data processing (ADP) costs; and

(j) Total anmpunt of |aboratory paternity establishnment costs.

Sec. 309.175 When are statistical and narrative reports due?

A Tribe or Tribal organization nust submit Tribal CSE program
statistical and narrative reports no |ater than 90 days after the end
of each budget peri od.
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